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The gift that really 
Extends greetings... 


EXTENSION TELEPHONES 


Cive a 365-day extension of business good- 
will. Your customers will appreciate hand- 
some color extensions for their homes—and 
will remember your different, thoughtful gift 
every day in the year. (Pretty and practical 
phones are ideal family gifts, too.) 


Inexpensive to install, easy to order, your 
gift phones can be delivered before or after 
Christmas. Just tell us the colors you want 
—and we can charge them to your phone 
bill. Call our Business Office today! 
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@® JUDICIAL CONFERENCE .. . President-elect Clyde Atkins 
represented The Florida Bar at the National Conference on 
Judicial Selection and Court Administration in Chicago, 
November 22-24. 


® LAW DAY-1960 . . . Don Hyndman, director of public rela- 
tions for the American Bar Association has just given us 

a preview of the ABA plans for Law Day, May 1, 1960. 

Brad Smith, Venice, is again directing the May 1 efforts 
of The Florida Bar. 


® BOARD OF GOVERNORS . . . Next meeting of the Board will be 
in White Springs December 10-12, on special invitation 
from the Town Council and the Lake City Bar Association. 
Although the agenda is heavier than normal, President Hall 
plans to have an open session on the morning of Saturday, 
December 12 to conduct all business except confidential . 
grievance matters. Members of the Bar in the area and the 
local press have been invited. 


@® CUTLINE MIX-UP . . . Francis W. Sams and John J. Trenam 
were inadvertently mis-identified on page 1044 of the 
October issue. Francis presided over the ABA Taxation Panel 
and John was shown at right in the photo. 


® COMMITTEES ACTIVE . . . Productive work by the committees 
of The Florida Bar is at an all time high. Within recent 
weeks there have been meetings of the following committees 
called by their respective chairmen: Legal Institutes, 
Charles B. Fulton; Corporation Law, Ray W. Richardson; 
Crime and Delinquency Prevention, Dorr S. Davis; Public 
Relations, Kenneth B. Sherouse, Jr.; Traffic Courts and 
Safety, Mattie Belle Davis. Meetings have been called 

for the near future by Giles J. Patterson of the Commit- 
tee on Legal Education and Professional Responsibilities ; 
Dan H. Redfearn of the Constitution Committee, and A. 
Bradford Smith of the American Citizenship Committee. Im- 
portant services are being rendered on a continuing basis 
by our Professional Ethics Committee chaired by 

Lyle D. Holcomb, the Unauthorized Practice Committee head- 
ed by Jack Abbott, and Legal Aid, under the leadership of 


Robert S. Baynard. 2 


PBC sea Executive Director 


VOL. 33, NO. 11 * DECEMBER, 1959 1175 


| 
| j 


CALENDAR OF LEGAL EVENTS 
1960 


January 28-30—Traffic Court Conference, University of 
Florida College of Law 


February 10-12—Annual Southwestern Legal Foundation, 
Dallas, Registration fee: $50. 


February 20-23-—National Council of Bar Association Presi- 
dents, Edgewater Beach Hotel, Chicago 


February 20-23—ABA House of Delegates, Edgewater Beach 
Hotel, Chicago 


March 16-20—National District Attorneys Association, 
Americana Hotel, Bal Harbour 


March 27-April 2—White House Conference on Children and 
Youth, Washington 


May 4-8—The Florida Bar Convention, Americana Hotel, 
Bal Harbour 


August 27-September 2—American Bar Association 
Convention, Washington 


(Official announcements concerning events of regional and statewide interest to 
members of The Florida Bar will be entered on the calendar, as space permits.) 


1176 THE FLORIDA BAR JOURNAL 


BRIEFLY YOURS 1175 
CALENDAR OF LEGAL EVENTS 1176 
PRESIDENT’S PAGE 1178 


LAND TITLE MARKETABILITY 1180 
by Allan F. Smith 


QUALITIES OF A GOOD LAWYER 1191 
by Justice Campbell Thornal 


NEW MEMBERS OF THE FLORIDA BAR SWORN 1192 
“WE PROUDLY JOIN” . .. A RESPONSE 1194 
by Quillian S. Yancey 
RUNNING A STOP SIGN NETS A YEAR IN JAIL 1198 
by Sherwood Spencer 


JUNIOR BAR SPONSORS LEGAL INSTITUTE 1202 
IN MEMORIAM 1204 


FLORIDA’S NEW 1959 STATUTES 1205 
by Charles Tom Henderson 


FLORIDA’S DISTRICT COURTS OF APPEAL 1208 
by Ernest E. Means 


LABOR LAW REVIEW 1213 

TAX LAW NOTES 1218 

L.T.G.F. NEWS AND NOTES 1221 

THEY TELL ME THAT... 1225 

CUMULATIVE TOPIC INDEX TO VOLUME XXXIIlI 1233 
CUMULATIVE AUTHOR INDEX TO VOLUME XXxIiIlI 1236 
CALENDAR OF LEGAL INSTITUTES 1237 

FLORIDA COUNCIL OF BAR ASSOCIATION PRESIDENTS 1238 
REAL PROPERTY, PROBATE AND TRUST LAW INSTITUTE 1239 


Lh 
ZZ, OVEP- 
Santa’s pack bulges with treats for members of The 


Florida Bar. Big presents under the tree for 1960 are 10 
issues of an expanded Journal, a Directory second to none, 
another series of useful legal forms and worksheets, 20 
institutes to help you keep up to date in your profession, 
Committee and Section progress in all areas of the law, 
and the annual meeting in May which features top flight 
speakers and outstanding educational events. Season’s 
Greetings to all! 
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NEW BAR MEMBERS WELCOMED 


(The purpose of this page is to provide a regular forum for 
the President to express to you the thoughts uppermost in his 
mind with regard to The Florida Bar. Thus, it occurs to me 
that it would be appropriate to repeat here my remarks to the 
new lawyers on the occasion of their swearing in before the 
Supreme Court in Tallahassee last month.) 


It is my privilege and honor to welcome you to the pro- 
fession of the law and to membership in The Florida Bar, and 
in so doing, to welcome you to an opportunity for a life of 
service — service to your clients, service to your community and 
service to your state and country. 

To achieve success at the Bar you must at all times ex- 
emplify and reflect the highest traditions of our profession by 
your integrity and fidelity. You must master the tools of our 
profession and discharge your responsibilities to your client with 
diligence and zeal. 

But your obligations to your profession will not be fully 
discharged by service to your clients alone. 

In the field of public affairs you will also find a challenge 
and a great area for service. 

Never in the history of our state have our people been in 
greater need of trained leadership. Due to our tremendous 
growth and development our chronic problems daily become 
more acute and new problems arise. 

In our legislative department the problem of representative 
government for all the people, the problem of efficient dis- 
patch of business, of time for deliberation on basic problems 
is becoming more pressing. 

In our judicial department the need for additions to and 
revision of our system of courts must be met. 
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In our executive department the multiplicity of boards, bu- 
reaus and commissions threatens us with government by bu- 
reaucracy, and the proper principles must be evolved and the 
appropriate guide lines in relation to administrative decisions 
must be established to curb this threat to our freedom. 

In the field of local government, we must have revision and 
reform to meet the need for more efficient service to our people 
on the local level. 

These things present a challenge to us as lawyers — because 
our training fits us for leadership in these areas— and we must 
accept the challenge. 

The objectives of The Florida Bar are service to the pro- 
fession, improvement in the administration of justice and service 
to the public, and in The Florida Bar you will find an oppor- 
tunity for service —for fellowship in common dedication with 
your brother lawyers to the solution of the problems of our 
profession and of our people. 

We welcome you to our membership, we solicit your active 
participation in our work, we trust that our profession will be 


greater because you have joined us. 
Wace 


J. LEWIS HALL 
President 


Ptunouncing 


The Florida Bar and the General Extension Division of Florida present the Fifth Annual 
This three-day session is aimed at reducing accidents, 
promoting safe driving and assuring justice with maximum effectiveness in traffic cases in 


Florida Traffic Court Conference. 


1960 TRAFFIC COURT CONFERENCE 


January 28-30 ¢* University of Florida College of Law * Gainesville 


Florida 
REGISTRATION TOPICS 
Registration fee of $10 will cover attendance at Role of Traffic Court Judge 
all study sessions. Tickets for a special Friday Relationship of the Arresting Officer 
night dinner will be purchased at the registra- Judge 
tion table. Late registration will be held for vidence in Traffic Cases 


those who have not registered in advance Thurs- 
day morning, January 28. First conference session 
opens 9 A.M., January 28. 


Court Procedure and Business 
Administration 


Moral Implications of Traffic 


Advance registration will save you time and en- Violations 


Rights of the Defendant 
ergy. Mail check or money order for $10 to 
Prof. John £. Miklos, Conference Coordinator, — Ses and Drunkometer 
General Extension Division of Florida, Florida State Floeida Traffic Lows 
University, Tallahassee, Florida. Checks must be Film: “The New Sins” 


made payable to The Florida Bar. Conference Pro- 


Question and Answer Period— 


gram will be mailed upon your written request. Problem Roundup 


Charles B. Fulton, Chairman, Legal Institutes Committee, The Florida Bar. 
Belle Davis, Institute Chairman and Chairman Traffic Courts and Safety Committee. 
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Improvement of 


Land Title Marketability 


A LITTLE MORE than two years ago, 
I had the privilege of speaking 
in Miami to some of the members of 
the Real Property, Probate and Trust 
Law Section of The Florida Bar. My 
subject was title standards, and you 
are all aware that the movement 
which was then underway for the 
establishment of title standards for 
Florida has come to fruition with the 
promulgation of an excellent set of 
standards this spring. I am pleased 
to know that my remarks at that time 
at least did not have the effect of 
killing the project. I am proud to see 
some evidence that the work which 
we in Michigan did in preparing our 
own title standards has had some in- 
fluence in your state. I am hopeful 
that anything I may say today will at 
least be neutral so far as the plans 
and projects which your association 
may now have underway. If by 
chance they should prove helpful, 
that will fulfill the ultimate in my 
hopes. 

As a little background for some 
later suggestions, I would like to re- 
count a bit of history. About two 
years ago, some members of the Real 
Property, Probate and Trust Law Sec- 
tion of the American Bar Association 
suggested that the newly - formed 
American Bar Research Center under- 
take a research project to ascertain 
what kind of law revisions might be 
proposed to bring about two major 


by Allan F. Smith 


reforms: (1) simplification of land 
transfers, and (2) improvement of 
marketability of land titles. These are, 
of course, eminently desirable objec- 
tives, and they are objectives for the 
attainment which the organized Bar 
of the United States carries a peculiar 
responsibility. Reforms in land law 
are not likely to emanate from citi- 
zens committees. This is a branch of 
law which is used by lawyers, made 
by lawyers, and, for the most part, 
understood only by lawyers. The 
average citizen does not display the 
same interest in this law that he does 
in matters such as taxation, social se- 
curity and public schools. So, it 
seemed eminently proper that if re- 
forms are needed in the law relating 
to conveyancing and land titles, those 
reforms should come from the lawyers 
themselves. Without laboring the 
point, I suppose that the privilege of 
calling ourselves members of a “pro- 
fession,” as distinct from members of 
a trade, implies a professional obliga- 
tion to serve society as well as our- 
selves. 

In any event, this group requested 
the University of Michigan Law 
School to cooperate in the project and 
we felt it was most worthwhile. 
Through a series of administrative 
difficulties, the details of which are 
not important, this project came to 
rest at the University of Michigan 
Law School, and not at the American 
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Bar Research Center. An advisory 
committee from the ABA is working 
with the law school, and Professor 
Lewis M. Simes is directing the proj- 
ect. Professor Simes is an eminent au- 
thority in the field of future interests, 
and a scholar of real attainment. We 
secured funds from sources outside 
the law school (foundations, insur- 
ance companies, title companies, in- 
dividuals) and the law school sup- 
plied some added funds for the proj- 
ect. For more than a year, Professor 
Simes and some research assistants 
have been attacking the problems 
which serve to complicate the convey- 
ancing process, and which serve to 
clog the marketability of land titles. 
By September, 1959, they will have 
ready for publication a series of mon- 
ographs and a series of model stat- 
utes which are proposed to help any 
state solve some of its major convey- 
ancing problems. It is a large task, 
but I think it will be a tremendous 
contribution, for there will be col- 
lected the experience of a great many 
states and a critical analysis of solu- 
tions that have been tried, and care- 
fully prepared model acts which may 
guide local legislatures to a satisfac- 
tory solution of their particular prob- 
lems. 

I think it is only fair to admit that 
much of what I say today is either 
borrowed outright from the studies 


VOL. 33, NO. 11 * DECEMBER, 1959 


Allan F. Smith, who delivered this article as an address at the 
convention of The Florida Bar in Miami Beach last May, is 
Director of Legal Research at the University of Michigan Law 
School and Chairman of the Graduate Committee. He is past 
chairman of the Real Property Committee of the Michigan State 
Bar Association and author of several books and articles per- 
taining to the subject. 


carried out in this project, or based 
upon some of the findings that the 
project has produced. 

What are some of the reasons that 
led the ABA Committee, and which 
lead your own group to embark upon 
this movement to improve conveyanc- 
ing procedure? 

First, is the increasing length of the 
record of instruments that must be 
examined before a land title can be 
approved. Every title examiner knows 
that in a large number of states the 
only safe way to examine a title is to 
trace it back to its inception. It may 
be a government patent; it may be a 
Spanish land grant; it may be an orig- 
inal title arising from Federal legisla- 
tion. Then, every transaction in the 
chain of title must be examined. 
These chains of title are getting 
longer and longer, and it is only nat- 
ural that some method should be 
sought by which the period of search 
might be shortened without serious 
risk. Indeed, it is safe to say that the 
practice will have to be abandoned. 
One may go further and point out 
that such a practice has already been 
abandoned in England and in some 
of the eastern states where chains of 
title are centuries long. It is now 
common practice that a land pur- 
chaser will accept a chain of title 
which goes back only a limited num- 
ber of years. Where this practice pre- 
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vails, however, there is one significant 
flaw. The risk of loss, by reason of a 
defect of title prior to the period 
searched, falls on the purchaser. 
Small though this risk may be, it is 
a risk. One of the objectives to be 
sought in legislative enactments is to 
provide for a short period of search 
and for the elimination of any risk 
previously involved in such practice. 


Record Defects 


A second reason for desiring legisla- 
tive attack on conveyancing proce- 
dure is found in the number of “rec- 
ord” defects that are not in truth de- 
fects which will result in a successful 
attack on the purchaser's title. I do 
not refer to flyspecking objections to 
title which overmeticulous examiners 
may raise. I refer to those cases where 
every lawyer would have to object to 
the state of record title because a po- 
tential plaintiff exists who, on the rec- 
ord, has a meritorious claim, but where 
the defect is purely on the record and 
will not, when all facts are known, 
spoil the validity of the title. You have 
all encountered such cases where a 
quiet title action is necessary, the only 
feasible way to clear the title, and yet 
you know that the quiet title action 
will be successful. Insofar as those 
defects are old (30, 40, 50 years 
back), you can be almost sure they 
are not going to spoil your title, but 
until some way is found to make cer- 
tain, the marketability of the land is 
delayed. A second objective for leg- 
islative attack, therefore, is to get cer- 
tainty into elimination of these an- 
cient defects. 


A third deficiency in the law of 
many states today, a deficiency which 
can be at least partially cured by ap- 
propriate legislation, is the lack of 
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certainty concerning the effect of the 
recordation of the instruments of title. 
From the standpoint of the title exam- 
iner, he would like to have every fact 
needed to determine title appear on 
record, and to have the record con- 
clusive as to these facts. This ideal 
can never be achieved. Such facts as 
the capacity of the parties, the genu- 
iness of the signature must always be 
outside the record. But there are some 
extrinsic facts, evidence of which is 
very hard to get. Many of these facts 
can be inferred from the record, and 
lawyers are accustomed to making 
such inferences. You look at an entry 
in an abstract, or at a record in the 
register of deeds office, and you make 
assumptions. You assume the instru- 
ment was delivered. You assume the 
grantor was competent. You assume 
that no fraud or duress was involved 
and that it was voluntarily executed. 
You assume the grantee had no notice 
of infirmities. You may assume he 
paid value. In case of a corporate 
deed you may assume that proper 
officers executed it and the seal is that 
of the corporation. And there are 
other assumptions one may make. It 
is one thing to make these assump- 
tions to pass a title. It is quite an- 
other thing to prove all these extrinsic 
facts if the title is ever called into 
question. Surely some legislation can 
be devised which will declare that cer- 
tain presumptions of fact shall arise 
from the record of an instrument and 
thus put the onus of proving other- 
wise upon the one who attacks the 
record title. We know, indeed, that 
such presumptions are created by ju- 
dicial decision on some points. But, 
a third objective of legislative im- 
provement might well be to facilitate 
proof of titles by creating reasonable 
presumptions of this kind. 
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There are other specific kinds of 
legislation that will be proposed by 
the studies underway, but these three 
will be enough for our consideration 
today. 

The type of remedial legislation 
which is best adapted to securing the 
first two objectives mentioned above 
(shortening the period of search, 
eliminating the risk involved, and 
eliminating ancient defects) is the so- 
called Marketable Title Act. It is 
about that kind of act that I want to 
talk. 

Let me say at the outset that I talk 
about it for the purpose of recom- 
mending to you that, through appro- 
priate legislative committees, you get 
a Marketable Title Act on the Florida 
law books. I think you will find it, as 
we have found it in Michigan, a boon 
to the legal profession in its handling 
of real estate transactions, and a boon 
to the public in the security which it 
brings to real estate transactions. 

Now, even though I have given 
away the whole purpose of my re- 
marks, there are still some questions. 
How did this kind of legislation orig- 
inate, and what is this piece of legis- 
lation which we call the Marketable 


Title Act? The term has been applied 
to some quite diverse types of legisla- 
tion. Some acts that are called mar- 
ketable title acts are framed some- 
what like statutes of limitation. You 
are all familiar with those statutes. 
But the kind of act that I refer to is 
more than a statute of limitations. As 
you are well aware, a statute of lim- 
itations doesn’t start to run against 
the owner of an interest in land until 
such time as he has a cause of action. 
As a result statutes of limitation will 
not readily get rid of future interests 
which may serve to clog the title to 
land. Hence, if the actual title to land 
is in A for life, remainder in B in fee 
simple, and Mr. X occupies the land 
for twenty years, openly, notoriously, 
adversely and under claim of title, it 
is entirely possible that X’s title by 
adverse possession will be good only 
against A and will not be good against 
B, since B, having only a remainder 
interest, and not being entitled to 
bring an action until the life tenant 
died, would never have had a cause 
of action. The kind of statute I am 
talking of does not require that there 
have been a cause of action existing 
for the full statutory period. 


now in active military service. 
mailed. 


not notified us, please do so now. 


1960 DUES NOTICE 


Statements for 1960 Annual Dues were mailed to all members 
of The Florida Bar early in December. Under policies established by 
the Board of Governors, statements were NOT mailed to members 
Instead, membership cards were 


If you left active military service after 1 January 1959 and have 
Annual dues for 1960 are $25.00, as provided for in Article VIII, 


Section 1, of the Integration Rule of The Florida Bar. 
PAUL B. COMSTOCK, Executive Director 


The Florida Bar 
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Instead, it is affirmative legislation 
which describes the kind of title that 
can be relied upon. It goes further, 
and declares affirmatively that when 
certain conditions of title exist, that 
title will be free from all defects of 
title that arise out of old transactions. 
It cuts off these ancient interests by 
affirmative declaration of the act. 


Preserve Property Interests 


Now to some of you, that may 
sound like dangerous legislation. Do 
you want legislation which goes 
around destroying property interests? 
This is not a frivolous question. As a 
teacher of real property law, I have 
developed an abiding belief that the 
preservation of property interests rep- 
resents one of the valuable and de- 
sirable ends of the law. How, then, 
can I believe in the desirability of 
legislation which will cut off and de- 
stroy property interests? 

The answer is two-fold. The first 
answer is that under a well-drawn 
Marketable Title Act any person who 
holds an interest in land which he 
really expects to use or exploit can, by 
a very simple and easy method, pre- 
serve that interest from destruction. 
I will speak more of that method 
later. 

The second reason is that most of 
these interests which fall within the 
operation of a Marketable Title Act 
are not really valid and effective in- 
terests. They are clouds on the record 
title which prevent safe marketability 
of land, but which are not really sub- 
stantial interests. Hence, although the 
Marketable Title Act does declare that 
ancient interests are destroyed, there 
are, aS a practical matter, very few 
interests which are really valid aris- 
ing out of the old transactions. It fol- 
lows that although the Marketable 
Title Act by its terms does make titles 
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secure by declaring that ancient in- 
terests are void, it really operates to 
eliminate from consideration objec- 
tions to title that are more apparent 
than real. Some proof of this fact is 
found in the experience under the 
Michigan Act. There are almost no 
preserving certificates filed with the 
Register of Deeds. I draw the infer- 
ence that there are almost no legiti- 
mate, valid claims arising out of the 
old transactions which are made void 
as a source of claim. Some additional 
proof of this fact is found in the ex- 
perience of a well-known title insur- 
ance company which operates on a 
national basis. I have been informally 
advised that more than seventy per 
cent of the claims which they have to 
pay are losses arising out of the most 
recent title transaction. Of the re- 
maining thirty per cent of the claims, 
something like ninety per cent of 
them arise out of the second most re- 
cent transaction. The successful 
claims that have been made arising 
out of title transactions more than 40 
years in the past are so minimal that 
the company is prone to accept a rec- 
ord title which extends back from 40 
to 60 years, even without the aid of 
a Marketable Title Act which declares 
such titles to be marketable. I rea- 
lize that one could take these argu- 
ments and use them to prove that no 
legislation is necessary to make land 
titles marketable, or to cut down the 
necessary period of search which a 
title examiner must make. But any- 
one who has had experience in title 
examination knows that this result 
does not follow. He knows how dif- 
ficult it is to pass an apparent ancient 
defect, even though he knows that in 
all probability the defect could not be 
successfully asserted in court. He also 
knows that the risk of every defect 
which he does pass is visited upon the 
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land purchaser. He would be much 
more comfortable if he could know 
that there was an affirmative legis- 
lative declaration that the potential 
ancient defects were in fact elim- 
inated. 


Characteristics Listed 


Here, then, is one of the char- 
acteristics of the Marketable Title 
Act. It attacks directly the problem 
of lengthy search by limiting the 
number of years that the record title 
must cover. And, it leaves no risk for 
the purchaser to bear because it also 
extinguishes defects in title prior to 
the named period. Parenthetically, 
let me say that it also leaves no risk 
for the title insurance company for 
the same reason. The Act is not 
inimical in any way to the institution 
of title insurance. 

A second characteristic mentioned 
above needs some emphasis. The 
Marketable Title Act is sometimes lik- 
ened to a statute of limitations and 
some of them are drafted in an am- 
biguous way. But this kind of drafting 
is to be avoided, and the Act should 
not be conceived of as an act of limi- 
tatiou. Instead of interests being cut 
off because claimant fails to bring 
an action, interests are cut off because 
he fails to file a preserving notice 
which can be located in searching the 
record for a reasonable period. It 
may put a small burden on the owner 
of an interest by requiring such a 
filing, but it is hardly more than is 
originally required by the recording 
act. The essence of the Act is this: 
If a person has a record chain of title 
for 40 years (or whatever period the 
legislature selects), and if no one else 
has filed a notice of a claim to the 
property during the 40-year period, 
then all conflicting claims based upon 
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any title transaction prior to the 40- 
year period are extinguished. 

The Act has a third characteristic, 
and that is its curative effect. An- 
cient defects of the kind I mentioned, 
those which do not in fact give rise 
to substantial claims, but which may 
form a legitimate basis for a refusal 
to approve a title, are completely 
wiped out if they appear in the rec- 
ord more than 40 years back. Even 
though the title examiner may look 
at the entire record from the govern- 
ment to date, he is still greatly aided 
by the fact that he can ignore the an- 
cient defects. Hence, this kind of act 
also attacks directly the second ob- 
jective I mentioned. 

Before I create the impression that 
the Marketable Title Act is a panacea 
for all the ills of the title examiner, 
let me point out some of the problems 
that are involved in its enactment. 


THE BRIEF — Phi Delta Pht 


“Yes, but will The Bar Association 
like it?” 
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The first problem is this: There 
will have to be certain exceptions to 
the operation of the Act. I don’t be- 
lieve that you will find a legislature 
that will be willing to make the act 
operate on an all-inclusive basis. I 
am not even sure that it should do so. 
So, although it is clear that any ex- 
ceptions should be kept at a mini- 
mum, you can expect to find certain 
groups who will want their particular 
interests excepted from the operation 
of the act. After a very careful study, 
the Model Act which Professor Simes 
has drafted provides for a limited 
number of exceptions. When I say 
“exceptions,” I mean that the market- 
able title of record is declared to be 
held subject to these interests. 


Inherent Interests 

First, any interests and defects 
which are inherent in the muniments 
of which such chain of record title is 
formed: provided, however, that a 
general reference in such muniments, 
or any of them, to easements, use re- 
strictions or other interests created 
prior to the root of title shall 
not be sufficient to preserve them, 
unless specific identification be made 
of the title transaction which creates 
such easement, use restriction or other 
interest. 


This exception is a fairly obvious 
one. The object of the act is to limit 
the period of search and eliminate 
ancient defects. Those defects which 
appear in the instruments which 
make up the last 40 years of the chain 
of title are not going to be affected. 
But one of the ambiguities in the 
present Michigan Act is that it does 
not tell us what the effect of a gen- 
eral reference in a recent deed shall 
be. Some lawyers, and perhaps some 
of you in this audience, are accus- 
tomed to making their deeds and in- 
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cluding some such clause as “subject 
to easements and use restrictions of 
record.” Now if that kind of general 
reference in one of the muniments of 
title during the 40-year period is 
enough to preserve all such interests 
whenever they were created, the use- 
fulness of the act would be substan- 
tially reduced. Hence, the Model Act 
permits the examiner to ignore such 
generalized references, and requires 
specific references in order to pre- 
serve any ancient interests. 


The second exception is, of course, 
all interests preserved by the filing of 
a proper notice. 

The third exception is the right of 
any person arising from a period of 
hostile possession, or user, which was 
in whole or in part subsequent to the 
effective date of the root of title. This 
exception needs to be in the act, in 
order to preserve the operation of the 
statute of limitations. The Market- 
able Title Act does not preclude the 
acquisition of a title by adverse pos- 
session. This particular risk is not a 
new one, and the benficial effects of 
the statute of limitations are too im- 
portant to be ignored. 


Another exception is the right of a 
reversioner after a lease. This will not 
cause any difficulty with the general 
operation of the act, and will make 
it unnecessary for such a reversioner 
after a long-term lease to file any pre- 
serving notice. 


Another exception is any interest in 
the nature of an easement, the exist- 
ence of which is clearly observable 
by physical evidence of its use. This 
particular exception was urged in 
Michigan by the public utilities which 
have, of course, a multitude of ease- 
ments for light poles, etc., which any 
purchaser can observe. I suspect that 
so long as the exception is limited to 
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those easements which are clearly ob- 
servable by reason of their use, noth- 
ing is harmed by this exception. 
There are so many reasons why any 
purchaser must examine the physical 
condition of the land, the possessory 
condition of the land he is buying, 
that exceptions of interests which can 
be discovered by such an examination 
will not hurt the operation of the act. 

Another exception is made in favor 
of the United States, and perhaps you 
will want to include one in favor of 
the State. 

A final exception is made in favor 
of claims which arise out of title 
transactions which are recorded dur- 
ing the required period of search. 
This exception is, of course, inherent 
in the whole conception of the act. 
The basic idea is to limit the period 
of search. If my search has to go back 
to a deed recorded in 1910, in order 
to make up my 40-year period of rec- 
ord title, I should take subject to 
those matters which appear of record 
during that period, and the Model Act 
so provides. 


Not Always Marketable 

This last observation brings me to 
a point which needs to be emphasized 
in any discussion of Marketable Title 
Acts. It is this: the marketable title 
which is described by such an act is 
not necessarily commercially market- 
able, in the sense that it would have 
to be accepted by a purchaser. It is 
not necessarily a title to which there 
is absolutely no objection to be made 
by a title examiner. On the contrary, 
even under the best of the market- 
able title acts, there are still going to 
be many problems of property law 
which will have to be settled by ref- 
erence to other principles of law. Let 
me give you a simple example. 

Suppose that the record shows a 
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deed to Mr. A in 1910, followed by 
a series of connecting conveyances 
to Mr. B in 1920, Mr. C in 1930 and 
Mr. D in 1955. Surely we have a rec- 
ord chain of title extending back more 
than 40 years. But suppose that the 
record also shows a deed of the same 
land from Mr. X to Mr. Y, recorded 
in the year 1936, and a deed from Mr. 
Y to Mr. Z recorded in 1949. In such 
a situation you have two competing 
chains of title, both appearing on the 
record within the reasonable period 
of search, and the Marketable Title 
Act would not be of any assistance in 
resolving the question of priority be- 
tween those two chains of title. The 
title examiner must still find out why 
that second chain of title came into 
being. Was it just a case of mistaken 
description? Or, was it a result of 
Mr. X being in open, notorious and 
hostile possession from 1920 to 1936, 
followed by Mr. Y’s similar possession 
from 1936 to 1949? If it was the for- 
mer, then of course priority would go 
to Mr. D as a result of his valid title. 
But if it were the latter, then the 
former title of the previous owners 
would have been extinguished by the 
operation of the statute of limitations 
and the doctrine of adverse posses- 
sion, and one could reasonably object 
to a title offered by Mr. D. Indeed, 
one would be extremely foolish not 
to make such an objection. 


The point is this: the Marketable 
Title Acts are designed to shorten the 
period of search, and they are de- 
signed to cut off interests which arise 
out of transactions which precede 
that reasonable period of search. They 
are not designed to resolve all con- 
troversies about those matters which 
are on record during the time that a 
reasonable search must cover. Prob- 
lems of priority under the recording 
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act will not be eliminated. Problems 
of notice and the rights of persons 
currently in possession will not be 
eliminated. What is eliminated is the 
necessity for a lengthy search of title 
records and any interests which are of 
ancient origin. 

This is not the time or place to dis- 
cuss some of the more technical prob- 
lems raised by such an act. It is en- 
tirely possible to suggest hypothetical 
cases which will test the operation of 
such an act in the most aggravated 
fashion. These tests have been sug- 
gested, and will be available when 
the time comes that anyone wants to 
consider such legislation. The results 
of those tests are going to be avail- 
able for careful study in written form. 


Constitutionality Questioned 

Nor, is this probably the time and 
place to discuss the question of the 
constitutionality of such acts. You 
have had some experience with legis- 
lation which sought to eliminate, re- 
troactivly, certain interests in land. I 
refer, of course, to the case in which 
your court struck down as unconsti- 
tutional, legislation which purported 
to extinguish ancient possibilities of 
reverter. It might be appropriate, 
however, to point out that there is 
ample authority building up to sustain 
the constitutionality of marketable 
title acts. Recent decisions in Minne- 
sota and in Iowa have sustained the 
constitutionality of the respective 
acts.1 The Minnesota decision is par- 
ticularly lucid and thorough in its 
consideration of the problem. I think 
it fair to say that a well-drawn act, 
which provides a simple, cheap meth- 


1Harris Co. v. City of Hastings, 240 
Minn. 44, 59 N.W. (2d) 813 (1953); Wichel- 
man v. Messner (Minn. 1957) 83 N.W. (2d) 
800; Tesdale v. Hanes (Iowa 1957) 82 N.W. 
(2d) 119. 


od of preserving any interest in land, 
will not be stricken down as uncon- 
stitutional if, at the inception of the 
act, a reasonable time is allowed for 
filing preserving notices for all pre- 
existing interests. The prospective op- 
eration of the act can hardly be ob- 
jectionable. 


I come now to the third point I 
wanted to discuss. Are there ways in 
which we can make the record of a 
title more helpful from the evidentiary 
standpoint? We know that some ex- 
trinsic facts — facts outside the rec- 
ord — must be ascertained by the 
grantee, and he has to take the risks 
involved. He is commonly told to in- 
vestigate the state of posession of the 
land. And, he is told that he will 
have to have a survey made if he 
wants to be certain of the location of 
the boundaries. 


But there are other facts which a 
title examiner would like to know as 
he examines a record of title, and 
which are not readily ascertainable. 
Many of these facts have to be in- 
ferred from the record. Sometimes we 
call these inferences “presumptions,” 
or “prima facie evidence,” or “pre- 
sumptive evidence.” The existence of 
these presumptions does not wholly 
eliminate the risk to be assumed. 
They are usually “rebuttable pre- 
sumptions” and not “conclusive pre- 
sumptions.” Yet, since no other evi- 
dence is likely to be forthcoming, the 
title examiner is entitled, as a practi- 
cal matter, to rely upon them. In- 
deed, as to many of them he has to 
rely upon them. 

If I may take the simplest example, 
the title examiner assumes that every 
deed he sees on the record has been 
duly executed and delivered. He does 
this because we have statutes in al- 
most every state which permit the 
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record of a deed to be introduced in 
evidence without any other proof, and 
which may also make the record 
prima facie evidence of the fact of 
execution and delivery. Without such 
a presumption it would be practically 
impossible to gather evidence outside 
the record to prove any title. Of 
course, we all know that contrary evi- 
dence can be introduced to prove that 
the instrument was not duly executed 
or was not delivered. Still, if we can 
know that a presumption exists, we 
can go ahead with the examination. 
Florida, of course, has such a statute 
relating to the admissibility of records 
without more authentication. 


Delay Casts Doubt 

But are there not other matters 
which can similarly be handled by 
legislation which will help the exam- 
iner, or will help a grantee in prov- 
ing his title? For example, it is some- 
times thought that the mere fact that 
there is some delay between the date 
of a deed and the date of recording 
may serve to cast doubt on the pre- 
sumption of due execution. Could not 
a statute be broad enough to make it 
clear that mere lapse of time in re- 
cording does not make it necessary to 
raise any question unless something 
else appears of record which might 
suggest the need for further inquiry? 
Several states have so provided, and 
a recent Colorado statute does so 
most effectively. 

Again, you have a fine statute 
which makes it clear that instruments 
executed according to the laws in ef- 
fect at the time of execution are ad- 
missible in evidence even though they 
do not meet current requirements. 
But do you have a statute which au- 
thenticates deeds executed outside 
the state if they are in fact executed 
in accordance with the laws of the 
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state in which they are executed? 
Would not such a statute aid the 
examiner and help the marketability 
of land? 

Or, what has Florida done about 
corporate deeds? Do you have a pre- 
sumption that a deed bearing a cor- 
porate seal is the authorized act of 
the corporation and that it was signed 
by duly authorized officers of the 
corporation? Would not such a stat- 
ute aid in the proof of titles, aid in the 
examination of abstracts, aid in elim- 
inating some needless title objections? 


Or, when you as a title examiner 
find a deed on record is there any pre- 
sumption to aid you in knowing 
whether that grantee was a purchaser 
for value or whether he had notice of 
non-record defects? Statutory pro- 
visidn can be made to permit this 
kind of presumption to aid in passing 
on titles. 

And, what is the evidentiary effect 
of self-serving recitals in deeds? Are 
they all clearly regarded as prima 
facie evidence of the facts stated? 
Should they all be so regarded? 
Should we distinguish some recitals 
and give them immediate evidentiary 
value and make others available as 
evidence only after they have been on 
record for some time? Professor 
Simes has suggested a Model Act 
for these purposes which will be read- 
ily adaptable to local needs. 

May I close by repeating my con- 
gratulations to you on the promulga- 
tion of your title standards, and by 
expressing the hope that you can con- 
tinue your efforts to improve market- 
ability of land titles by appropriate 
legislative attacks. If the studies at 
Michigan can be helpful, we will be 
glad to have made a contribution, but 
the time and effort will have to come 
from groups like this. 
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Justices of the Supreme Court 
observe the induction of new 
members to The Florida Bar. 


New Admittees Hear 


Qualities Of A Good Lawyer 


M:* CHIEF JUSTICE, Justices, Ladies 
and Gentlemen: 

It is a privilege of no mean pro- 
portion to be designated by the Chief 
Justice to speak for the Court on a 
significant occasion such as this. I 
am grateful for the designation. 

I suspect that everyone who has 
just taken the oath is impatient to 
complete this round of ceremony so 
that you might walk out of this build- 
ing a fully qualified lawyer justly 
proud of the fulfillment of your life’s 
work to date. I console you with the 
comforting assurance that this “post- 
graduate commencement” address 
will be of relatively short duration. 

As Judge Learned Hand might ex- 
press it, “out of the acres of paper 
and rivers of ink which have been 
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devoted to the subject” it becomes 
my pleasant responsibility to epi- 
tomize the qualities of a good law- 
yer and his relationship to the so- 
ciety in which he lives. This I must 
do within the modicum of time made 
available to me by our fine Chief 
Justice. He is gracious and generous 
almost to a fault in most matters, but 
I warn you, he is as stingy as Shakes- 
peare’s Shylock when one requests 
an additional minute to complete his 
argument. I have no desire to incur 
his wrath or encroach unduly upon 
your patience. 

Some of you, we understand, have 
previously engaged in the practice in 
other states. We welcome you to 
Florida. Most of you, of course, have 

(Continued on page 1194) 
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‘President J. Lewis Hall wel- Quillian S. Yancey, parents and Office of Clerk issues sought- 
comes admittees. wife indicate happiness. after certificate to practice law 
in Florida. 


Photo Report: 


New Members of The Florida Bar Sworn 


Even doorways were crowded. 


Ps 


Chief Justice Elwyn Thomas, right, congratulates 

Pvt. Toby Prince Brigham, Miami, shown with 

his mother, center, and Mrs. Kathleen Klein, 
Miami. 


Justice E. Harris Drew, second from left, was 

photographed after the ceremonies with new 

lawyeis. (Left to right) George Clappham, West 

Palm Beach, Judge Drew, William Hereford, 

Sarasota; C. R. McDonald, Jr., Ft. Pierce; Bruce 
Jacob, Sarasota. 


Justice Stephen C. O'Connell talks with Harry 
A. Kitey and wife, Orlando. Justice Campbell 
Thornal is with another group in the back- 

ground. 


New member, Mrs. R. F. Hussey, Gaines- 
ville, center, is shown with (left to right) 
Dr. Hussey, M. Lewis Hall, Miami, Justice 
Campbell Thornal, Justice Glenn Terrell, 
Mrs. Delphine Strickland, Tallahassee, and 
Justice B. K. Roberts. 


Above right, Justice Thornal poses with 
a group of admittees. 


Miss Joanne Taylor, Tallahassee, talks 
over her new profession with Justice E. 
Harris Drew. 


The families of new members of The 
Florida Bar, Howard Duke, St. Petersburg 
Beach, and Arthur Quintilini, Miami, 
thought it better to listen to induction 
ceremonies from a bench just outside the 
crowded courtroom. From left to right are 
Mrs. Duke and son James, and Mrs. Quin- 
tilini with daughters Lillijean and Lori. 


Justice Glenn Terrell discusses ceremonies 
with the wife and daughter of new mem- 
ber T. Edward Austin, Jacksonville. Jus- 
tice T. Frank Hobson, in background, 
leaves to join group on steps of Supreme 
Court Building. 


; 


(Continued from page 1191) 

only recently completed an arduous 
program of educational preparation 
for this fine hour. We warmly con- 
gratulate each and all of you. We 
are proud to have you join us as 
members of The Florida Bar. As time 
proceeds you will find that you have 
earned entrance into one of the fin- 
est professional associations in our 
country. The Florida Bar is recog- 
nized throughout the land as one of 
the genuinely sound but progressive 
state Bar organizations. In meeting 
your professional obligations it is to 
be hoped that you will identify your- 
selves actively with the work of the 
integrated Bar. One of your respons- 
ibilities will be to make it even 
stronger and of greater service to the 
public and to the profession. 

I have mentioned your educational 
preparation. In my remarks I do not 
intend to minimize the training which 
you have had in the colleges and 
universities. By emphasizing the im- 


portance of certain other qualities I 
proceed from the assumption that 
you have been well-tutored in the 
theory of the law. Otherwise you 
wouldn’t be here. I know this be- 
cause I glanced over the examination 
questions the other day. I am glad 
that I didn’t have to pass that quiz 
as a condition precedent to occu- 
pancy of my present position. We 
therefore assume that you have met 
the initial requirement of a good 
lawyer—you have the mental equip- 
ment made professionally efficient by 
an adequate education. Some of you, 
and I hope all of you, will succeed 
beyond your fondest dreams. Some 
of you perhaps will meet disappoint- 
ments. We look then to a few of the 
distinguishing qualities that tend to 
elevate a lawyer above the crowd. 
At times such as this I often recall 
the story of Sir Galahad, who, of all 
of Sir Arthur’s Round Table, was the 
one permitted to reach The Holy 
Grail. Out of the mist which sur- 


“We Proudly Join”... A Response 


R. CHIEF JUSTICE, may it please 
the Court— 

In this our crowning hour, we are 
saddened by the physical absence of 
one who was far more worthy of this 
honor than we. It is fitting, there- 
fore, that we pause to pay tribute to 
Donald B. McGregor. He was a fine 
student of the law. His life and per- 


Editor's Note: Quillian S. Yancey, 
Lakeland, was selected from among 
the recent admittees to the Bar to give 
the response to Justice Thornal’s ad- 
dress. 
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sonality will continue to be an in- 
spiration to those of us who had the 
pleasure of knowing him. 

Being admitted as members of The 
Florida Bar is a privilege for which 
all of us are most grateful. It is the 
culmination of hard work and study 
to achieve membership in the king of 
all the professions—the legal profes- 
sion. 

We chose the field of law because 
we were stimulated and inspired by 
the noble deeds of the distinguished 
lawyers who established the high 
moral ethics and principles of the 
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An overflow crowd 
of new admittees 
and guests filled 
the Supreme Court 
room to hear Jus- 
tice Thornal’s talk. 


rounded his vision of the sacred cup 
came a voice which beckoned, “Gala- 
had, follow me.” The young knight 
dedicated his life to a quest for the 
sacramental vessel. He lives in legend 
among The Idylls of the King as the 
finest knight of them all, who reached 
his goal by his courage, his integrity 
and his willingness to sacrifice per- 


legal profession because they were 
dedicated to a life of service to God 
and humanity. In seeking to follow 
in their footsteps, we are very much 
aware of the great task that is ours. 
We voluntarily accept the responsi- 
bility of maintaining the high stand- 
ards of the profession in order to 
enjoy the privileges and benefits that 
flow from rendering greater public 
service to the client, to the commu- 
nity, to the state and to this nation. 
In so doing, we fully recognize our 
need for and dependence upon a 
Power greater than ourselves. 

Soon after we began the study of 
law, we submitted certain facts in 
support of our allegations that we 
are proper persons for admission to 
The Florida Bar. Recently, we sub- 
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sonal convenience on the altar of his 
own faith. 


Devotion to Duty 


Today, this hour, this minute, the 
Goddess of Justice, who presides over 
these proceedings, calls out to you 
assembled here, “follow me.” As min- 
ister of the law she offers you the 
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mitted additional facts. Upon such 
evidence, the Board of Bar Examin- 
ers based their recommendations 
that we be admitted. The examiners 
recognized their grave responsibility 
and realized that any one of us who 
is not guided in the direction of the 
highest good can bring discredit upon 
this honorable and respected profes- 
sion. In accepting the high honor be- 
stowed upon us today, we assure 
those who have placed their trust 
in us that we shall diligently en- 
deavor to prove ourselves worthy of 
this recognition. 

We are entering the profession at 
a time when new demands are be- 
ing made upon it. Considerable stress 
is being placed upon the need for 
scientists and engineers. However, it 
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seats of high priests in her temple 
where the ark of your covenant will 
be candor, integrity and fidelity. She 
reminds you that there is no pecuni- 
ary equivalent for the consecrated 
service of a dedicated lawyer. His 
stock in trade is not to be found in 
a bargain basement or traced through 
the want ad columns of a daily news- 
paper. Rather his principal commodi- 
ties are learning, a devotion to duty, 
and a sense of responsibility that 
transcends private gain or popular 
acclaim. If you are committed to 
these precepts you are well placed 
here today. 

If on the contrary you are unwill- 
ing to tread the tortuous path of hard 
work under pressure, with defeat in 
any particular venture as often your 
lot is success; if you have the notion 
that from the moment you leave this 
building your pathway will be paved 
with gold; if to you the practice of 
the law is simply a process of money- 
gathering, then I suggest that you 
quietly take your leave and devote 


Response .. . 


is suggested that our greatest need 
is for dedicated leaders in another 
field — one in which lawyers are 
uniquely qualified. New ideas, new 
developments, changing concepts and 
the rapid rise in population demand 
that the lawyer exert stronger and 
wiser leadership in public affairs. 
Throughout history, society pro- 
gressed largely because dedicated 
members of the legal profession met 
the challenge of their day. We will 
be unfaithful to the fine tradition of 
the legal profession if we fail to ful- 
fill this duty in our day. As newly 
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your energies to some other pursuit 
more nearly consistent with your re- 
quirements. 

Endowed with qualities of humil- 
ity, sincerity and devotion to duty, 
and with reasonable intelligence, 
founded upon adequate training, the 
lawyer of today can find much per- 
sonal pleasure in his work, with a 
fair and reasonable opportunity to 
earn a satisfactory living for his fam- 
ily. 
In Statuary Hall in our nation’s 
capitol, one of the two monuments 
representing the State of Georgia is 
the statue of Dr. Crawford W. Long. 
As a young physician Dr. Long was 
the first surgeon to perform an opera- 
tion with the aid of a general anaes- 
thetic. The fact is not noted on his 
monument. There at the base of his 
statue is a simple statement made by 
this great doctor not long before his 
death, “My profession, is to me, a 
ministry from God.” 

We have summarized a few of the 
essential qualities of a successful 


admitted members of the Bar, we 
proudly join those who have pre- 
ceded our entry into this great pro- 
fession and we enthusiastically pledge 
ourselves to the task of meeting the 
urgent need for devoted and unself- 
ish leaders in public affairs and in 
the field of human relations. 

To help us meet our responsibil- 
ity and contribute our very best effort 
to society, may God teach us to 
number our days so that we may 
apply our hearts and our minds unto 
wisdom. 


THE FLORIDA BAR JOURNAL 


lawyer. Let us examine briefly a few 
of his community functions that 
clothe his profession with aspects of 
a ministry. Writing for the American 
Bar Association Journal in January 
1954, the late Arthur T. Vanderbilt, 
famed Chief Justice of New Jersey, 
undertook to tabulate the five func- 
tions of a great lawyer. I pass them 
on to you in summary. 


Function of Lawyer 


A really fine lawyer first of all 
must be a wise counsellor. This 
means he must have a knowledge of 
the law and a wide knowledge of 
human nature and modern society. 

Next a great lawyer is a skilled ad- 
vocate. Judge Vanderbilt points out 
that “the decision in every great case 
is likely to be written with the life- 
blood of some lawyer.” The complete 
lawyer must learn the art of advo- 
cacy. 

The third function of the outstand- 
ing lawyer is to do his part, and more 
if needed, to improve his profession, 
the courts and the law itself. 

In a democratic society a lawyer 
should serve as an intelligent, un- 
selfish molder of public opinion. In 
this fast moving age sound public 
opinion is an instrument more nearly 
indispensable than ever before in 
formulating political and social pol- 
icy. The lawyer, more so than any 
other professional or businessman, is 
better equipped by training and day 
to day experience to furnish this type 
of community service. 


Fifth and finally, should the call 
come, every lawyer should be pre- 
pared to meet the demands of public 
service. The roll of the lawyer in 
government is too well established to 
require elaboration. 


Thus advises Judge Vanderbilt — 
“counseling, advocacy, improving his 
profession, the courts and the law, 
leadership in molding public opinion 
and the unselfish holding of public 
office—are the essential functions of 
the great lawyer. “. . . This is prac- 
ticing law in the grand manner—the 
only way it is worth practicing.” 

With this we conclude our analy- 
sis of the qualities and functions of 
a successful lawyer. Perhaps our 
composite thought has best been pin- 
pointed by the late Dr. William Jewett 
Tucker, the last great preacher-presi- 
dent of Dartmouth College. At the 
turn of the century he addressed his 
students in this vein: “Seek, I pray 
you, moral distinction. Be not con- 
tent with the commonplace in char- 
acter anymore than with the com- 
monplace in ambition or intellectual 
attainment. Do not expect that you 
will be any lasting or very strong 
impression upon the world through 
intellectual power without the use of 


an equal amount of conscience and 
heart.” 


I conclude with the hope that you 
will both merit and receive divine 
pilotage as you now plot your courses 
into the beckoning horizons of a 


challenging future. 


“Almighty God, the giver of wisdom, without whose help resolutions are vain, 
without whose blessing study is ineffectual, enable me, if it is Thy will, to attain 
such knowledge as to qualify me to direct the doubtful and instruct the ignorant, to 
prevent wrongs and terminate contentions, and grant that | may use the knowledge 


which | shall attain to Thy glory and my own salvation. 


Amen!’ 


— Samuel Johnson’s Prayer Before the Study of Law 
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Running A Stop Sign 
Nets A Year In Jail 


ew A stop sign in Russia and 
causing an accident is a serious 
matter, as I and some other south 
Florida residents observed recently. 

We attended the trial of a truck 
driver who was found guilty of caus- 
ing an accident after running a stop 
sign. The driver was sentenced to a 
year in jail; happily, the court sus- 
pended the sentence for two years. 

With the assistance of a letter of 
introduction from President J. Lewis 
Hall, Intourist, the official Soviet 
tourist agency, provided us with an 
English speaking interpreter for the 
purpose of attending a Russian court 
in session. 

The English speaking guide turned 
out to be the wife of a Moscow law- 
yer, for whose services the govern- 
ment agency was paid the sum of 
$1.50 per hour. Through her we 
were able to talk to the law trained 
judge before the trial, who outlined 
the nature of the case coming up. 
We also talked to both of the law- 
yers before and during the course 
of the trial. The Russian attorneys 
readily answered all of the ques- 
tions directed to them through the 
interpreter, and showed considerable 
interest in American lawyers and 
courts. They asked what offenses are 
considered crimes in our country, 
and were very much interested in 
the amount of fees charged by 
American lawyers. 


1198 


by Sherwood Spencer 


All of the Russians in the court 
room wore coarse clothing. The pros- 
ecuting attorney and the defendant's 
attorney were dressed in short sleeve 
shirts, open at the neck (not many 
coats or ties are seen in the summer- 
time). 

It was surprising to learn that in 
a country controlled by Communists 
(where no one is supposed to have to 
worry about money because the state 
supplies everything), there are some 
matters handled on a contingent per- 
centage fee basis. The defendant’s 
attorney (in this case) was paid a 
fee of 500 rubles, or $50, for a trial 
which lasted most of the day. He 
kept 80% of the fee and turned 20% 
over to the law association fund for 
the payment of attorneys’ fees for 
indigent persons. 

State Maintains Office 

The guide said that her husband’s 
office was maintained by the state, 
and that he had certain office hours 
which were adjusted to the conven- 
ience of the working populace. He 
was also on a retainer from one of 
the state owned Moscow theaters. 

There are 1,101 lawyers in Mos- 
cow, a city with a resident popu- 
lation of two and one-half million, 
and a claimed working population 
of approximately five million people. 
Their legal education consists of five 
years of law school after completing 
other college education. 
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ciation. 


After the police had been called 
to the scene of the accident, an of- 
ficial investigator was called in who 
determined that a serious offense had 
been committed, and tured the case 
over to a prosecutor. It was at this 
stage of the proceedings that the in- 
vestigator advised the defendant that 
the matter would be turned over to 
the prosecutor for trial, and the de- 
fendant was then entitled to engage 
a lawyer to represent him. He was 
then formally arrested, and a pre- 
trial conference was held. The case 
was heard before three judges. A 
law trained judge sat behind the 
bench with two “assessors” (lay 
judges) on each side of him. A ma- 
jority of them can reach a verdict. 
Not only may the defendant appeal 
from a conviction, but the prosecu- 
tor may appeal even if he doesn't 
like the sentence imposed. 

The trial was held in the District 
Peoples Court in a small room in a 
four - story building surrounded by 
apartment houses in the City of Mos- 
cow. There were bars on both win- 
dows, and the decoration consisted 
of one picture of Lenin. 

The law trained judge was a pleas- 
ant looking gentleman, who, unlike 
the others, wore a coat, but no tie. 
The two assessors (lay judges) usu- 
ally serve from a few weeks to two 
months, and those in this case con- 
sisted of a heavy-set woman in a 
plain print dress and a man wearing 
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Sherwood Spencer, of Hollywood, who wrote this description of 
a Russian court session after returning from there this summer, 
has served on The Board of Governors of The Florida Bar since 
1954. Previously he had served as chairman of the Probate 
Committee and as president of the Broward County Bar Asso- 


a long sleeve shirt open at the neck. 

In addition to the prosecutor and 
defendant's attorney, a “technical ad- 
visor” was present, who assured ev- 
eryone that he was impartial; how- 
ever he sat to the right of the prose- 
cutor at his table and collaborated 
with him from time to time, and 
even engaged in examining the de- 
fendant. 

A clerk was present who seemed 
to take down occasionally her ver- 
sion of what was being said and 
done. 


Witnesses Not Sworn 


After the court was called into ses- 
sion each of the witnesses was told 
to tell the truth and of the conse- 
quences if he did not do so, and 
then each witness walked up to the 
clerk and signed a book indicating 
that he understood the penalties of 
perjury. Inasmuch as the Commu- 
nists do not believe in a Deity, they 
apparently have no provision for the 
swearing of witnesses. After signing 
the book the witnesses left the room- 
somewhat like our placing the wit- 
ness under the Rule, and after a wit- 
ness had testified he was required 
to remain in the courtroom. 

At the beginning of the trial the 
law trained judge, sitting in his chair 
with the hammer and sickle for a 
head rest, read aloud from a typed 
statement relating the nature of the 
charges against the defendant and 
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a narrative story of the accident; a 
police: diagram was attached to the 
statement. The prosecutor and de- 
fendant’s lawyer appeared to have 
copies of this statement and closely 
followed the text of their copies while 
the judge was reading. The judge 
asked the defendant if he had any 
questions, to which the defendant re- 
plied, that he did not like the 
charges. 

At this point the defendant’s law- 
yer made a somewhat familiar mo- 
tion to postpone the case. The 
ground of his motion was the absence 
of the lady who was injured in the 
accident. This motion was denied 
and the judge later sent for the in- 
jured lady and required her to tes- 
tify. 

The facts involved in the matter 
were simple. It appeared that the 
defendant had worked in a sstate- 
owned brick yard for six years, and 
had been such a fine worker that he 
had been promoted to his life-long 
ambition of being a truck driver. 
Unfortunately, on his fourth day of 
his new job he slowly ran a stop 
sign and collided with a small car 
(a Moskvitch), causing it to overturn 
and injuring one of the occupants, 
the wife of the driver. 

The judge, the defendant, the 
lawyers, and the technical advisor 
engaged in a matter-of-fact round 
table discussion, with the judge tak- 
ing what appeared to be a very fair 
attitude in an effort to bring out 
both sides of the matter. Neither of 
the lay judges (assessors) engaged 
in the examination of the witnesses, 
except that on one occasion the 
woman judge asked the defendant to 
repeat some of his testimony. 

Very few objections were raised 
by either the prosecutor or the de- 
fendant’s lawyer. The first objection 
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came from the defense who objected 
when the impartial technical advisor 
stood up and made a comment while 
the defendant was testifying, which 
objection was granted. 

The judge had before him some 
notes which had been taken at the 
pretrial conference, from which he 
interrogated the defendant. The de- 
fendant concluded his testimony by 
stating that he and the other man 
were equally guilty. 


Witnesses Give Opinions 


Each witness who testified express- 
ed his opinion. One witness who was 
a bystander expressed his opinion 
“that the little car was going too 
fast.” This witness did not indicate 
that he had ever ridden in an auto- 
mobile, and certainly did not give 
the impression that he had ever driv- 
en one, or had any other knowledge 
as to the proper speed of vehicles. 
Nevertheless, he was permitted to 
express his opinion. 

The technical advisor had been 
asked four questions in writing by 
the court which he stood and an- 
swered, one at a time, relating to 
the speed, damage to the Moskvitch, 
and concluded in his opinion that 
both drivers were at fault. 


The most important piece of evi- 
dence as it turned out later con- 
sisted of a letter signed by the co- 
workers of the defendant at the brick 
yard to the effect that the defendant 
was a good worker. 


The prosecutor summed up _ his 
part of the case at some length, and 
asked for leniency for the defendant 
because he had been such a good 
worker, and stated that he “joins in 
the character recommendation.” The 
defendant's lawyer spent approxi- 
mately twenty minutes in summa- 
tion, in which he stated that both 
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are principal figures who conducted the trial he witnessed while attending a Russian court 


session. 


ies were at fault, and asked that 
his client not be sent to jail. 

The possible punishment of the 
defendant included fine and impris- 
onment. But if a fine had been lev- 
ied it would have been against the 
state-owned brick yard, and would 
have been paid to the state-operated 
court. 

This particular trial had to do only 
with the criminal liability, and if 
both of the parties resided in the 
district or limits of this particular 
court, the same court could later hear 
and determine damages for the in- 
jured party. If the parties are resi- 
dents of another district, the civil 
part of the case must be heard in 
another court. 


Sentenced to Jail 


After summation the three judges 
retired for approximately thirty min- 
utes, returning with a two page hand- 
written judgment and verdict in 
which the defendant was found guil- 
ty, and sentenced him to one year 
in jail. 
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The verdict went into great length 
as to the seriousness of the crime 
committed by the defendant, but the 
court felt that because his fellow 
workers had said that he was such 
a good worker that the sentence 
should be suspended so that this good 
worker could return to the _ brick 
yard, but apparently not to drive a 
truck. 

The judgment continued with a 
statement that the sentence was sus- 
pended for a period of two years, 
and the defendant was cautioned that 
if he ever appeared in that court on 
any charge whatsoever he would not 
only receive a year in jail, but in 
addition whatever other sentence 
might be imposed upon him for his 
second offense, regardless of its na- 
ture. 

Whereupon, the defendant pro- 
fusely thanked the court for its leni- 
ency, and departed. 

It would appear that if you run a 
stop sign in Russia, and cause an ac- 
cident, it would be well to have a 
reputation as a good worker. 
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Spencer, at left, talked with lawyers and court officials while in Russia recently. At right, oe 


Photo Report: 


‘Ce 200 younc lawyers, success- 
fully over the hurdle of Bar ex- 
aminations, attended the Junior Bar's 
fifth annual practical legal education 
institute in Tallahassee November 2-6. 
They received practical information in 
nine basic phases of law that will 
assist them in their own law practice. 
The week-long Institute was climaxed 
by the swearing in ceremony held in 
the Supreme Court building. 


| James W. Kehoe Ill, left, taught the 
unit covering Defense of Criminal Ac- 
tions which carried young lawyers 
through the complete criminal case. 


Freshly graduated students who had 
passed the Bar examination and other 
members of the Bar who qualified for 
attendance turned out in large numbers 
for the annual Junior Bar Practical 
Legal Workshop November 2-6. 


Junior Bar Sponsors Legal Institute 


J Peter T. Fay holds one of the charts 
he used in preparation and trial of 
Negligence Action. Questioning him 
here are two of the admittees who 
were sworn in at the ceremony which 
took place at the close of the institute. 


: 
« 


Raleigh W. Greene, Jr. and J. Rex Farrior, 
Jr. compare class schedules as young 


lawyers look on. 


Mechanics of the court interested these 

Miami Beach lawyers who discussed 

points during the class break. At left 

is T. H. Barkdull, Jr. who conducted 
the work session. 


Joel R. Wells, left, of Orlando, one of 

the instructors for the institute, takes 

advantage of the time between ses- 

sions to look at a portrait of E. Clay 

Lewis of Gulf County, speaker of the 
House in 1931. 
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<— W. Dexter Douglass, Tallahassee, 

studies workmen's compensation claims 

with students Harry Ryder, Tallahas- 

see, and Thomas Davis Sale, Jr., 

Panama City. Douglass will head next 

year's Practical Legal Education 
Institute. 
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Francis W. Sams covered the topic of 
Divorce Actions. Shown at left of center, 
he greets members of the 200-man class 
who came forward during the break to 

discuss specific points. 
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] In Memoriam 


It is with deep regret that the Journal records the passing of these 
members of The Florida Bar: 


F. B. Burgess, Bartow 
Admitted to the Bar of Florida 1913. Died November, 1959 


Joseph L. Eggum, Coral Gables 
Admitted 1933. Died 1959. 


A. W. Hoover, Miami 
Admitted 1926. Died November, 1959. 


Judge Don Register, Winter Haven 
Admitted 1907. Died October, 1959. 


William F. Reinhardt, Miami 
Admitted 1937. Died November, 1959. 


Don L. Root, Miami 
Admitted 1952. Died 1959. 


Mordecai N. Rosch, Miami Beach 
Admitted 1950. Died November, 1959 


R. R. Saunders, Ft. Lauderdale 
Admitted 1924. Died November, 1959. 


J. H. Swink, Miami 
Admitted 1914. Died November, 1959. 


Information concerning the passing of members of The Florida Bar should be forwarded to 
the Memorials Committee, The Florida Bar, Supreme Court Building, P. O. Bor 1226, Tallahassee. 
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Report On 


Florida's New 1959 Statutes 


<¢T['Loripa Has the best system in 

the United States for publish- 
ing and keeping the statutory law up 
to date,” according to Edward Sum- 
mers, Revisor of Statutes of the State 
of Missouri. 

Summers spoke before a panel on 
publication of statutes at a recent 
meeting of the National Legislative 
Conference in Denver. 

He further gave as reasons for 
making this statement, that Florida 
statutory law is officially adopted by 
each succeeding session of the legis- 
lature which gives it authenticity and 
dependability without the necessity 
of referring to the session laws. Many 
state statutes are only prima facie 
while the official Florida Statutes are 
always up to date. 

Summers also pointed out that the 
Florida Statutes are published with- 
in a remarkably short time following 
each session of the legislature. The 
first volume usually is completed 
within four months and the complete 
set, which consists of three volumes, 
within six months. The cost is so 
reasonable that no lawyer need be 
without a set because of price. The 
single index, also kept up to date, 
provides a one-source reference to all 


Editor's Note: Charles Tom Henderson 

who describes Florida’s new Statutes, is 

Director of the Statutory Revision and Bill 
Drafting Department. 
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Florida statutory law. 

The Florida Continuous Revision 
System was based on an idea started 
in Wisconsin some 60 years ago, but 
Florida has improved upon the orig- 
inal system. The Florida Junior Bar, 
in 1937, took as its project the re- 
publication and revision of Florida 
statutory law. The Senior Bar fol- 
lowed the suggestion and sponsored a 
bill in the 1939 Legislature to revise 
the existing law which was then pub- 
lished by a commercial publishing 
house. The first revision by the state 
under the authorization was adopted 
in the 1941 Legislature and became 
the basic revised Statutes of Florida. 
During the World War II period, the 
state found it necessary to publish 
only supplements to the original 1941 
volume. 


Continuous Revision System 


When Attorney General Richard 
W. Ervin became attorney general 
in 1949, he invited The Florida Bar 
to recommend a director for the 
Statutory Revision Department. He, 
with The Florida Bar, sponsored a 
bill in the 1949 Legislature to reor- 
ganize the revision department by 
reestablishing the original plan of a 
continuous revision system, which 
has been in effect since that time. 
Four editions of the Statutes have 
been republished and the law re- 
vised during the interim period. The 
fifth edition, the 1959 Statutes, is now 
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The editing staff (left) of the 1959 Florida Statutes examines the table of courts being pre- 

pared for the three volumes, and (right) proofs pages of statutes received from the printer. 

From left to right are Mrs. Mary Pomeroy, secretary in charge of tables; Charles Tom Hen- 

derson, assistant attorney general and Director of Statutory Revision and Bill Drafting; Mrs. 

Sallye Flournoy, assistant attorney general, editor and classification; Mrs. Rose Deeb 

Kitchen, assistant attorney general, indexer and statistics; Mrs. Dorothy Stark, chief 
verifier; and Mrs. Jewell Roemer, editor-verifier. 


in the process of final publication. 

The fast changing law is always 
a source of confusion to the lawyer. 
Continuous revision not only seeks 
to clarify the law but to bring it 
forward in light of court decisions 
and rapid progress, which requires 
much revision and consolidation of 
existing law. With assistance of com- 
mittees of The Florida Bar many 
chapters in the statutory law have 
been completely revised during the 
past ten years including: 

Elections, Appellate Courts, Drain- 
age, Game and Fresh Water Fish, 
Conservation, Mosquito Control, 
Corporation (both profit and non- 
profit), Banking, Insurance, Motor 
Vehicles, Highways, Forestry, Parks, 
Agriculture, Civil Practice and Pro- 
cedure, Military Code, Florida De- 
velopment Commission, Railroad As- 
sessments, Public Health and many 
other laws. 
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During this period, 176 chapters 
and 4296 sections have been revised 
or amended, 93 new chapters and 
2362 sections have been added, and 
78 chapters and 1844 sections have 
been repealed, by the Legislature. 
The Florida Statutes of 1959 will 
have 14,115 sections covering 965 
chapters. Since 1949, during the past 
five sessions of the legislature, 30% 
of the statutory law has been revised, 
12% has been repealed, and 15% has 
been added in the form of new 
chapters and sections. The Statutory 
Revision Department also made. edi- 
torial corrections in 5,588 sections of 
the Statutes, which is approximately 
40% of the standing statutory law. 

Under the continuous revision sys- 
tem, the statutory law is constantly 
examined for obsolete and expired 
sections and possible revisions or con- 
solidation of subject matter, and for 
the repeal of sections which are no 
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longer needed, in order that the law- 
yer may be able to reduce his read- 
ing time and expedite his research 
on any particular subject. 


Three Complete Volumes 


The 1959 Statutes will incorporate 
in the first two volumes all of the 
statutory law. The content of Volume 
3 will include a complete up-to-date 
general index, the Constitutions of 
the United States and Florida, the 
Appellate Rules, the Rules of Civil 
Procedure and the Integration Rule, 
all completely up-to-date as amended. 
It will also include the Code of 
Ethics governing judges and attor- 
neys, the latest 1958 Commissioners 
Standard Ordinary mortality table, a 
newly revised table of courts includ- 


ing jurisdiction, terms, and fees, and 
numerous other tables tracing ses- 
sion laws, repealed, inactive, and 
transferred sections. On the last page 
will appear the 1950 Federal Census, 
which will determine the effective- 
ness of all population acts by law 
until July 1961. The new 1959 Stat- 
utes have been prepared and pub- 
lished by the Statutory Revision De- 
partment, but will be sold and dis- 
tributed by the Secretary of State. 


Audit regulations require that a 
check or cash accompany all orders. 
Letters have been mailed direct to 
all Attorneys with order blanks. The 
price of the new 3-Volume set of 
1959 Statutes, including postage, will 
be $24.00. 


to rent or reserve a new car in Florida or 
wherever in the world you're going! Hertz 
Rent A Car is listed in the alphabetical 


section of phone books everywhere. 


Hertz rents beautiful new Chevrolets and other fine cars you like to drive. 
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CALL HERTZ. 

| a 
Rent a car 
iN 
| : 


A Tentative Appraisal 


Florida's District Courts of Appeal 


eo YEARS have now passed since 
the creation, in 1957, of Florida’s 
three district courts of appeal. It is 
obviously much too early to attempt 
anything like a 
thorough-going ap- 
praisal of the con- 
tribution that these 
new courts have 
made to the admin- 
istration of justice 
in Florida. But an 
inquiry need not 
necessarily be thor- 
ough-going to be 
worthwhile. And, in any event, it is 
tempting, in the light of the growing 
interest in the administration of jus- 
tice that is so evident throughout the 
state, to push ahead with what can 
at best be a tentative and incomplete 
analysis. 

A convenient device for making 
this tentative appraisal of the still- 
new district courts of appeal is to in- 
quire whether their operations during 
the two years of their existence has 
tended substantially to meet the 
promises made in 1956 by the pro- 
ponents of “Amendment Number 
One,” which authorized their estab- 
lishment. It will perhaps be recalled 
that these promises were mainly two 


MEANS 


Editor's Note: Dr. Ernest E. Means be- 
came Executive Director of the Judicial 
Council of Florida July 1, 1959. 
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by Ernest E. Means 


in number: (1) That the establish- 
ment of the new courts of appeal 
would make appellate justice more 
available throughout the state with 
consequent savings to litigants of 
both time and money; and (2) that 
their creation would permit a reduc- 
tion in the caseload of the Supreme 
Court, thereby permitting a quali- 
tative improvement in the work of 
that court through a more deliber- 
ate consideration of the important 
cases that would continue to come 
before it. It is submitted that there 
is compelling evidence to support the 
proposition that both promises are 
being fulfilled. 

In part, at least, the proposition 
that the courts of appeal are in fact 
serving the convenience of litigants 
throughout the state is so self-evident 
that it requires no demonstration. 
For example, there is surely no doubt 
that some money savings, in both 
travel costs and attorneys’ fees, re- 
sult from the fact that some litigants 
receive final review of their cases by 
a court that is closer to their homes 
than is Tallahassee. But a more con- 
crete basis for the proposition that 
the new courts are serving the con- 
venience of litigants would be a 
showing that some were taking ap- 
peals because of the existence of 
these courts who would not other- 
wise have done so. It is submitted 
that the following table, compiled 
from reports submitted to the Judi- 
cial Council by the courts involved, 
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Total Total Total 
Total Filings Filings Filings Percent 
Filings No. 1 No. 2 No. 3 Increase 
in the District District District Total over 
Supreme Court of Court of Court of Appellate Preceding 
Year Court Appeals Appeals Appeals Filings Year 
1950 917 917 
1951 968 968 5.6% 
1952 1052 1052 8.7% 
1953 1277 1277 21.4% 
1954 1251 1251 —2.0% 
1955 1251 1251 
1956 1303 1303 4.2% 
1957 1161 146! 241} 281) 1820 40.4% 
1958 470 356 628 776 2230 —2.2% 
1959? 535 324 683 799 2341 5.0% 


1These totals are for second half of year only. 


2Totals tor 1959 estimated on basis of number of matters filed through September 30. 


contains compelling evidence that this 
is precisely what is happening. 

A glance at the table will reveal 
that prior to the creation of the dis- 
trict courts of appeal in 1957, the 
annual increase in the total number 
of appellate filings in Florida was in 
general slow and fairly steady, with 
the unusual increase that occurred in 
1953 being offset by the lack of any 
increase whatever during the next 
two years. But 1957 saw both the 
establishment of the new district 
courts of appeal and a phenomenal 
forty per cent increase in the total 
number of appellate filings, and it is 
difficult to explain the coincidence of 
these two occurrences in other than 
cause and effect terms. Especially is 
this the case when it is noted that 
there was actually a small decrease 
in the number of filings in 1958 and 
that only a modest increase in fil- 
ings is expected for 1959. The clear 
implication is that some litigants 
have taken appeals to these courts 
who would not otherwise have ap- 
pealed. Since the higher rate of filing 
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has continued through 1958 and ap- 
parently into 1959, it seems safe to 
conclude that the convenience of liti- 
gants has indeed been served. 

Fulfillment of the second promise 
listed above—that the creation of the 
new appellate courts would result in 
a reduction in the caseload of the 
Supreme Court, thereby permitting a 
more deliberate consideration of the 
important cases remaining within its 
jurisdiction —is, at the same time, 
more easy and more difficult to estab- 
lish. On the one hand, it was and is 
self-evident that sharing its appellate 
burden with the new courts would 
bring a reduction in the caseload of 
the Supreme Court and that this in 
turn would permit more time to be 
spent on the cases remaining. But 
on the other hand, it is extremely 
difficult to adduce objective proof of 
the qualitative improvement in the 
court’s work that would alone make 
this consequence a meaningful one. 
There are very few objective indi- 
cators of quality in the work of ap- 
pellate courts. 
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Cases Considered Thoroughly 


But it should not be too quickly 
concluded that the creation of the 
district courts of appeal was without 
qualitative consequence for the work 
of the Supreme Court. As a matter of 
fact, there are several bits of evi- 
dence which, taken together, strongly 
suggest that there has indeed been 
such an effect. There is no doubt, to 
begin with, that the court’s present 
mode of operation is designed to per- 
mit a more thorough consideration 
of cases coming before the court. 
For one thing, because fewer cases 
came to the court than before, it is 
usually necessary to schedule only 
three for oral argument on a given 
day instead of the six that the previ- 
ous caseload necessitated. Add to this 
the fact that no fewer than five jus- 
tices now hear each argument, as 
compared to four under the old divi- 
sional set-up, and, too, that more 
cases are heard en banc than before, 
and it becomes apparent that each 
case now receives the attention of a 
larger number of justices than was 
likely under the previous arrange- 
ment. Moreover, though each justice 
actually spends more time on the 
bench than before, the fact that his 
attention is spread over fewer cases 
means that he now has more time 
per case for the study and reflection 
that is so necessary a part of a con- 
scientious decision. 


In still other ways, it can be said 
that present procedures are designed 
to permit the members of the Court 
to become better informed on mat- 
ters coming before them. Thus, the 
present method of routing motions 
among the justices has the object and 
result of assuring that all are famil- 
iar with every motion presented, 
rather than having all dependent 
upon the recommendations of the 
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single justice to whom each motion 
has been assigned, as heretofore. And 
still another step in the direction of 
making the justices better informed 
on matters coming before the Court 
consists in the rule which allocates 
forty-five minutes of oral argument 
to each side, instead of the thirty 
minutes that were previously al- 
lowed. 


Probably the most frequently en- 
countered complaint against appel- 
late justice, generally, is that it is 
often too slow and cumbersome. This 
is assuredly a qualitative matter, and, 
moreover, it is one which is objec- 
tively manifested in the amount of 
time that elapses between the vari- 
ous elements of appellate procedure. 
This means that one place to look 
for qualitative improvement resulting 
from the establishment of the dis- 
trict courts of appeal would be in the 
extent to which the average time 
needed to reach final disposition of 
cases before the Supreme Court has 
been reduced since the creation of 
those courts. In 1956, it was esti- 
mated that delays of a year or more 
could be expected between the dock- 
eting of a case in the Supreme Court 
and its final disposition by that 
tribunal. It is instructive in this re- 
spect to note, then, that as of the 
end of September, 1959, there were 
no cases which had been on the 
docket of that Court for more than 
one year. And, of the 144 cases which 
were on the docket at the end of 
that month, 46 were not yet per- 
fected and were therefore not ready 
for oral argument. By way of corrob- 
orating this finding, five random cases 
decided during the January, 1959 
term were examined as to the time 
that had elapsed between the per- 
fection of the appeal and the final 
disposition. It was found that the 
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The Grievance committee of the 16th Judicial Circuit is shown as it was sworn in by Aquilino 

Lopez, Jr., Judge of the circuit. From left to right are Judge Lopez, William V. Albury, chair- 

man; Julius F. Stone, Jr., M. Ignatius Lester, Judge Thomas S. Caro, Jack A. Saunders, sec- 
retary; and Enrique Esquinaldo. All are of Key West. 


average time lapse was four months 
and twenty-four days. While such 
evidence is hardly conclusive, it is 
certainly suggestive. 


Workload the Same 


But a brief word of caution is in 
order, lest it be too quickly inferred 
that the decrease in the Supreme 
Court’s case-load has resulted in a 
corresponding decrease in its work- 
load. This is hardly the case. For 
one thing, there is the obvious fact 
that the cases which remain within 
the jurisdiction of the court — espe- 
cially those involving the construc- 
tion of a constitutional or statutory 
provision and those involving the 
death penalty—are precisely those 
which are most likely to be difficult 
and time-consuming. In the second 
place, there is also the fact that the 
same “Amendment Number One” 
that authorized the creation of the 
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new level of appellate courts also 
contained important delegations of 
new responsibility to the Supreme 
Court. For example, that amendment 
vested responsibility for making tem- 
porary assignments of judges in the 
Chief Justice, acting in accordance 
with rules of the Supreme Court. 
While this burden naturally falls 
most heavily upon the Chief Justice, 
it should be obvious that the other 
members of the Court are also af- 
fected. 

Again, the 1956 amendment vested 
in the Supreme Court what is ap- 
parently exclusive authority to pro- 
mulgate rules of practice and pro- 
cedure for all courts in the state, and 
it is evident enough that this repre- 
sents a continuing obligation on the 
time of the members of the Court. 
Finally, that amendment vested in 
the Supreme Court exclusive re- 
sponsibility to regulate admission to 
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the practice of law and the disciplin- 
ing of attorneys. Though the Court 
has created agencies to which it has 
delegated much of this authority, the 
fact remains that the regulation of 
professional practice has thus become 
a matter of constant concern to the 
Court. 


The present attempt to make a 
tentative appraisal of the contribu- 
tion that the new district courts of 
appeal have made to the administra- 
tion of justice in Florida is rendered 
especially timely by the circumstance 
that there is now a proposal before 
the people of this state—in the form 
of a constitutional amendment to be 
voted on in the general election of 
1960—to authorize increases in the 
number of judges for these courts. 
In this connection, then, it seems 
proper to point out here at least two 
inferences that are relevant to this 
matter which can be drawn from the 
table of matters filed, inserted above. 
Thus, for one thing, the table pro- 
vides substantial evidence of the 
need for additional judges, especially 
in the Second and Third Districts. 
In 1956, the opinion was almost 
unanimously held that, despite its or- 
ganization into divisions, the Su- 
preme Court had much too large a 
caseload and was greatly in need of 
relief. But it is evident from the 
figures contained in the table that 
the filings before both the Second 
and Third districts are already quite 
as large as those which came _ be- 
fore each division of the Supreme 
Court in 1956 and before. What was 
too large a caseload per Supreme 
Court justice in 1956 is assuredly too 


large a caseload per District Court 


of Appeal judge in 1959. 


More Judges Needed 
The second inference which may 
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be drawn from the table and which 
is relevant here is that the existing 
need for additional judges is not 
something new that has developed 
since the creation of those courts in 
1957. To the contrary, the figures 
suggest strongly that the need existed 
from the first, since by far the larg- 
er part of the vast increase in case- 
load that has occurred came as a 
result of the creation of the new 
appellate courts and was anticipated. 
As a matter of fact, the original pro- 
posals of the Judicial Council for the 
creation of the courts of appeal pro- 
vided that the number of judges for 
each of the three courts should be 
left flexible within the discretion of 
the legislature. This needed flexibil- 
ity was deleted from the amendment 
that was adopted, with the result 
that the number of judges for each 
ef the new courts was frozen at 
three. The Judicial Council made 
two subsequent efforts to have this 
flexibility restored through the adop- 
tion of further amendments, but both 
attempts failed. 


The current proposal is to author- 
ize the legislature to provide up to 
five judges for each of these courts, 
but no fewer than three. Though 
this does not go as far as previous 
council proposals in permitting flex- 
ibility in fixing the number of judges 
for each of the courts of appeal, it 
does provide much needed relief for 
the existing courts and for that rea- 
son enjoys the enthusiastic support 
of the Judicial Council. There is no 
doubt that the district courts of ap- 
peal have already proved the wis- 
dom of their creation. However, 
their potential for future contribution 
to the administration of justice in 
Florida will be greatly enhanced by 
the adoption of the proposed amend- 
ment. 
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Labor Law Review 


Employer Domination Or Assistance 


Since the purpose of the federal 
labor policy was to guarantee to em- 
ployees freedom of 
choice in selecting 
or rejecting a rep- 
resentative for col- 
lective bargaining, 
Congress included 
as a second unfair 
labor practice that 
it was unlawful for 
an employer “ 
to dominate or in- 
terfere with the formation or admin- 
istration of any labor organization 
or contribute financial or other sup- 
port to it... .”! 


The objective of this section is to 
prevent an employer from influenc- 
ing the creation or subsequent ac- 
tivities of employee organizations 
formed to deal with their conditions 
of employment. 

The so-called company union, cre- 
ated and influenced by the employ- 
er, was one practice that particular- 
ly frustrated employees desiring true 
representation. The operation of 
more subtle interference was also 
sought to be outlawed. 


BURKE 


‘49 Stat. 452 (19385), as amended, 29 
U.S.C. §158(a)(2) (1952). 


Prepared for The Florida Bar by the 
Committee on Labor Relations. Chester- 
field Smith, Chairman; Norman F. Burke, 
Editor. 
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This does not, however, ‘prevent 
employes from having a union lim- 
ited to only one company, provided 
it is otherwise lawful, for the prin- 
ciple of the independent or non-na- 
tionally affiliated union has always 
been recognized. Likewise, an em- 
ployer is not prevented from dealing 
with its employees with respect to 
some subjects of mutual concern. 

In determining whether a labor 
organization is unlawfully dominated, 
the Board must consider many evi- 
dentiary facts in their totality to de- 
cide if at the time in question the 
union was responsive to the desires 
of the employer, rather than of the 
employees, and was thus unlawful. 
Generally this will involve incidents 
at the inception of the union. Per- 
suasive evidence of employer dom- 
ination has included activities by the 
employer such as the formation of 
the union either by or at the employ- 
er’s instigation; solicitation of mem- 
bership; control of the internal af- 
fairs of the organization; control of 
the policy decision of the group; and 
participation in union meetings and 
activities. 

While all domination is also inter- 
ference, all interference is not dom- 
ination. This distinction is important 
because the Board frames a different 
order to remedy each type of mis- 
conduct. If there is employer dom- 
ination, then the Board will order 
complete disestablishment of the 
dominated organization. For lesser 
interference, in the form of assistance 
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or support, the employer must not 
recognize or give effect to any con- 
tract with the unlawfully assisted or- 
ganization unless and until it is cer- 
tified pursuant to an election con- 
ducted by the Board. 


Interference within the meaning 
of section 8(a)(2) includes both un- 
lawful assistance and support. Again 
the totality of an employer's con- 
duct is important. Some of the more 
common grounds of unlawful assist- 
ance and support include paying em- 
ployees for time spent on union busi- 
ness; discriminating against those 
employees who do not support the 
employer-favored organization; treat- 
ing one union differently from an- 
other in granting the use of company 
facilities; and recognizing one union 
when there are conflicting claims 
which raise a representation question. 


Management need not stand com- 
pletely neutral and indifferent to the 
desires of employees for or against 
representation. Section 8(a)(2) con- 
tains a proviso that “an employer 
shall not be prohibited from permit- 
ting employees to confer with him 
during working hours without loss of 
time or pay.” In addition, just as an 
employer may express its opinion 
about unionization generally, it may 
indicate its preference for one union 
over another, provided, however, that 
the communication contains no threat 
of reprisal or promise of benefit.? 


When it does not interfere with the 
employees’ choice to form and ad- 
minister their own organization, co- 
operation between the employer and 
employees, consistent with sound in- 
dustrial relations, is desirable and 
should be fostered. 


*See 61 Stat. 140 (1947), 
§158(c) (1952). 


29 U.S.C. 
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CURRENT DEVELOPMENTS 
The Federal-State Relationship 


In response to the many substan- 
tive changes in the NLRA that be- 
came effective on November 13th, 
the Board has revised some of its 
rules and regulations to compliment 
the new provisions.* No effort is 
made here to detail the changes and 
additions to an already comprehen- 
sive and detailed set of rules. How- 
ever, one section of the rules, which 
deals with the adjustment made in 
the new act for the interests of the 
state and federal governments in la- 
bor disputes affecting commerce, de- 
serves attention. 

Congress granted to the states the 
power of “assuming and _ asserting 
jurisdiction over labor disputes over 
which the Board declines . . . to 
assert jurisdiction” pursuant to _ its 
jurisdictional yardsticks.* The Board 
by its new rules has attempted to 
set up an orderly procedure for han- 
dling those situations where it is ar- 
guable with whom jurisdiction lies 
to determine the merits of the con- 
troversy. 

The rules provide that either a 
party to a state agency or court pro- 
ceeding or the state agency or court 
may petition the Board for an ad- 
visory opinion to determine whether 
the Board would assert jurisdiction. 
The petition must allege under oath 
the business data of the particular 
employer in question and any find- 
ings made by the state agency or 
court relating to this data. Upon 
service and response by other par- 
ties to the proceeding, the Board 
renders an advisory opinion that the 
Board either would or would not as- 
sert jurisdiction. 


°94 Federal Register 219 (1959). 
*73 Stat. 519 (1959). 
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There is a similar procedure cul- 
minating in a declaratory order 
where “an unfair labor practice 
charge and a representation case are 
contemporaneously on file in a re- 
gional office of the Board and the 


general counsel entertains doubt 
whether the Board would assert jur- 
isdiction over the employer involved. 
... This provision is necessary since 
the General Counsel has authority in 
the issuing of complaints while the 
Board passes on representation peti- 
tions. 

The rules specifically recognize 
the value of informal opinions on 
jurisdictional questions at the re- 
gional office level. They provide that 
this practice will continue despite 
the availability of a formal proce- 
dure. Although the office’s statements 
do not bind the Board, this proce- 
dure does offer a speedy method of 
obtaining educated advice. 


Unlawful Assistance Through 
Solicitation Rule 


Before the Board in Wah Chang 
Corporation® was the question of 
whether an employer unlawfully as- 
sisted a union by entering into a 
contract, one term of which pro- 
vided “There shall be no soliciting 
or petitioning in the plants without 
the consent of the Company and the 
Union.” 


This provision was found by the 
Board to be unlawful and thus the 
employer was ordered to cease and 
desist from entering into or enforc- 
ing such an agreement whereby per- 
mission was required from the union 
before the employees could solicit. 
While the employer and the union 
may bargain about the terms of solic- 
itation and distribution rules gen- 


*124 NLRB No. 167 (1959). 
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erally, although probably neither may 
insist upon a particular clause to 
impasse,® in no event may the con- 
tract provide that the union partici- 
pate in the administration or enforce- 
ment of such rules. 

The reasons for striking down the 
provision are twofold. Inasmuch as 
it interfered with the rights of a 
minority of the employees to change 
their representative, the solicitation 
rule violated section 8(a)(1). Ap- 
parently the right to solicit, unlike 
the right to strike for example, can- 
not be waived by the majority rep- 
resentative, although this point was 
not raised. Since the employer vir- 
tually granted to the incumbent un- 
ion the power to freeze out any out- 
side group from effectively soliciting 
the employees, the provision, in addi- 
tion, violated section 8(a)(2). 


Condonation of Unprotected Activity 


In applying the doctrine of con- 
donation, the Board in Union Drill 
Twist Co.” made it clear that an em- 
ployer cannot discipline employees 
for their participation in unprotected 
activity where the employer has for- 
given them for such conduct. 

After unsuccessfully negotiating 
for a contract, the employees struck. 
Seventeen of these economic strikers 
participated in picket line conduct 
unprotected by the NLRA, including 
violence and destruction of property. 
Three weeks later, the employer sent 
a letter to the strikers asking them 
to return to work. For the next two 
weeks various conduct of the em- 
ployer, indicating a desire on its part 
to forgive and forget, included mak- 
ing statements about rehiring the 
strikers although none were in fact 


°Cf., NLRB v. Wooster Div. of Borg- 
Warner Corp., 356 U.S. 342 (1958). 
7124 NLRB No. 157 (1959). 
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reinstated, writing to them about vot- 
ing in the forthcoming election on 
December 7th and promising not to 
discriminate against them, and add- 
ing their names to the voting list 
with the rest of the employees. Three 
weeks after the election, which the 
union lost, the employer formally dis- 
charged the seventeen, purportedly 
for conduct that occurred for the 
most part more than two months 
earlier. The union complained that 
the employer discriminated against 
the employees for their strike activ- 
ity. 
It is clear that where economic 
strikers participate in unprotected ac- 
tivity, the employer may discharge 


these employees for that activity.® 


The activity being unprotected, and 
thus outside of the NLRA, the em- 
ployer commits no unfair labor prac- 
tice by disciplining the employees 
for their concerted action. Where, 
however, the employer expressly or 
tacitly forgives the misconduct, it 
cannot later assert the misconduct as 
a grounds for discharging the strik- 
ers. Here, the employer’s conduct 
in its totality indicated that it for- 
gave the wrong for which it could 
have discharged the strikers. Having 
forgiven the strikers’ conduct, it 
could not now use this activity as 
an excuse or reason for the other- 
wise discriminatory discharges. 

If the strike in the first instance 
had been “unlawful from its incep- 
tion” because it violated a specific 
provision of the NLRA, then the con- 
donation doctrine would not have 
applied since the terms of the Act 
embody a public policy which can- 
not be waived by private action.® 


®° E.q., NLRB v. Indiana Desk Co., 149 F. 
2d 987 (7th Cir. 1945). 

°Mackay Radio and Telegraph Company, 
Inc., et al., 96 NLRB No. 106 (1951). 
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The Board indicated by way of dic- 
tum that where the conduct arises 
during the course of a strike and is 
unlawful, nevertheless the doctrine is 
applicable. 

The conduct of the strikers in 
Union was not unlawful within the 
meaning of the Act since their con- 
duct was not authorized or ratified 
by the union. The mass-picketing 
and other misconduct, however, were 
unprotected since these were not 
concerted activity within the terms 
of section 7. Where the unprotected 
activity, either at the inception of or 
during the strike, was directed 
against the employer alone and 
where the employer condoned the 
conduct, the condonation rule is ap- 
plied on the theory that industrial 
peace is thought to be more readily 
achieved where the employees, hav- 
ing been once forgiven, are removed 
from the threat of employer reprisals 
for their unprotected conduct. 


National Emergencies 


The national emergency provisions 
of the Taft-Hartley Act were up- 
held by the Supreme Court in a 
per curiam opinion on November 7th 
which affirmed the Third Circuit’s 
affirmance of a district court ruling 
ordering the Steelworkers and the 
basic steel producers to resume pro- 
duction and to continue bargaining.'° 

The pertinent statute in essence 
provides that where a “threatened or 
actual strike or lockout . . . affects 
an entire industry or a substantial 
part thereof... and... if permitted 
to occur or to continue, will imperil 
the national health or safety . . .”, 
the appropriate federal district court 
may enjoin such strike or lockout."! 


104 L. Ed. 2d (1959). 
1161 Stat. 155 (1947), 29 U.S.C. $178 
(1952). 
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It is interesting to note that no 
judge at any level of the case ac- 
cepted the union’s contention that 
the statute was an unconstitutional 
delegation of legislative or executive 
power to the judiciary. Rather, the 
opinions centered around the appli- 
cation of the statute to this contro- 
versy. 

The Supreme Court majority of 
eight affirmed the exercise of the 
equitable discretion of the trial court 
on the ground that the evidence sup- 
ported a finding that “the strike im- 
perils the national safety” because 
of its effect upon certain national de- 
fense projects. 

Mr. Justice Douglas, the lone dis- 
senter, would have reversed the de- 
cree and remanded the case in or- 
der that a finding could be made of 
the number of strikers who should 
be ordered to return to work in or- 
der to eliminate the threat to the 
“national safety.” The majority found 
this “selective reopening” argument 
unpersuasive. 

The Court’s opinion indicates that 
it is committed to the view that the 
purpose of the statute was to re- 
store production regardless of the ef- 


fect of such an order at the bargain- 
ing table. There is some evidence 
that the purpose of the emergency 
strike provisions was to aid the col- 
lective bargaining process, with the 
injunction being used only to facili- 
tate the reaching of an agreement. 
Had this latter interpretation of Con- 
gressional intent been adopted, the 
injunction would undoubtedly not 
have issued, for all indications were 
that the issuance of an injunction 
would make the possibility of a ne- 
gotiated settlement less likely. The 
Court, however, stated that it will 
not consider such issues of labor 
policy since the Congress was con- 
cerned with resumption of produc- 
tion whether the parties’ negotiations 
were adversely affected or not. 

The government then need only 
show, first, that the strike affects a 
substantial portion of that industry, 
and second, that it imperils the “na- 
tional health or safety.” Having es- 
tablished these two prerequisites in 
this case, the injunction was granted 
and will be in effect for eighty days. 
Whether Congress will act at the ex- 
piration of that period, if no agree- 
ment is reached, is still conjectural. 


Bar Journal. 


EDITORIAL DEADLINE 


Increased production time now required by the printer necessitates 
an earlier deadline on all editorial materials submitted to the Florida 


Effective with the January 1960 issue, all copy and photographs must 
arrive at the Journal office not later than the first of the month pre- 
ceding the month of publication. 


For example, all committee reports, scheduled to appear in the April 
issue, must be received by 1 March 1960. 


Paul B. Comstock 
Editor 
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‘4 | Tax Law Notes 


Sonic Boom Damage Ruled 
Casualty Loss 

The Treasury has ruled that losses 
sustained from damage to property 
as the result of a sonic boom caused 
by an airplane ex- 
ceeding the speed 
of sound are sudden 
and unexpected and, 
hence, constitute 
casualty losses de- 
ductible under Sec- 
tion 165. The tax- 
, payer will still have 
the burden of prov- 
ORKIN ing that any damage 
to the property was the result of a 
sonic boom and also the amount of the 
loss. Rev. Rul. 59-344, IRB 1959-42. 


Joint And Trustee Bank Accounts 
Includable in Gross Estate 


Decedent had opened one bank 
account in the name of himself or 
his son and a second bank account in 
the name of decedent, trustee for his 
son. The decedent gave his son the 
passbook to the joint account but the 
evidence showed that the decedent 
had free access to the book and that 
the son deemed the funds to be his 
so long as what he did with them 
was not contrary to what his father 
would have wanted. The Tax Court 


Prepared for The Florida Bar by the 
Committee on Education and Information 
of the Tax Section. Sherwin P. Simmons, 
Chairman; Jack Lee Orkin, Editor. 
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held that the decedent’s estate had 
failed to prove an intention to make 
a present gift to the son and that 
the joint account was includable in 
this gross estate as jointly owned 
property. 

The decedent's estate argued that 
the trustee account constituted a 
valid irrevocable trust for the son 
under state law. However, the Tax 
Court held that it was unable to 
find any unequivocable act or dec- 
laration by the decedent during his 
lifetime indicating an intention to 
surrender dominion and control of 
the deposits made in the trustee ac- 
count. Retention of possession and 
control over the passbook and thus 
over the power to withdraw deposits 
was held to be a retention of owner- 
ship rebutting any presumption of a 
gift that might have arisen from the 
form of the account. The trustee ac- 
count was includable either as a 
property interest possessed by de- 
cedent, as a transfer taking effect in 
possession and enjoyment at death or 
as a revocable trust. Estate of Mich- 
ael A. Doyle, 32 TC No. 117 (Sep- 
tember 14, 1959). 


Hedging Provision for Proposed 
Pension Plan Permitted 

Employers who wish to obtain a 
deduction for a large initial contri- 
bution to a new pension plan but 
fear to do so because of the possi- 
bility that the plan will not be ap- 
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proved as a qualified plan, will be 
relieved by Rev. Rul. 59-309, IRB 
1959-38. Therein, the Treasury ap- 
proved including a provision stating 
that the trust instrument was based 
on the condition precedent that it 
would be approved and qualified by 
the Internal Revenue Service as meet- 
ing the requirements of employers’ 
trusts under the Internal Revenue 
Code. It held that if the trust was 
otherwise qualified, such a provision 
would not of itself prevent qualifica- 
tion since it was apparent that no 
diversion of trust corpus or income 
would result. Thus, if the plan fails 
to qualify for other reasons, the em- 
ployer could recover contributions 
made prior to the determination as to 
the non-qualification of the plan. 


Medical Deduction Allowed for Traveling 
to and Winter Residence in Florida 


Taxpayer, a New Jersey attorney, 
suffered from a serious heart condi- 
tion aggravated by personality char- 
acteristics of inner tension and stress. 
Accepted medical treatment for per- 
sons in the taxpayer's condition was 
to remain indoors or hospitalized 
during the winter months, or in the 
alternative, to spend such period in 
a warm climate. His doctor felt that 
confinement of petitioner during cold 
weather would have endangered his 
health by increasing his inner stresses 
and tensions tending to cause fur- 
ther heart attacks and also by pre- 
venting him from securing the mild 
exercise necessary to aid his damaged 
heart to repair itself. 


Taxpayer spent the winter months 
of 1954 and 1955 in Ft. Lauderdale, 
Florida, with his wife and school- 
age daughter during which time he 
forfeited a weekly drawing account 
of $150 from his law firm but taught 
school at a salary of $50 a week. 
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The particular city was picked be- 
cause, in addition to a favorable 
climate, it had medical facilities cap- 
able of supervising the safe admin- 
istration of a new drug to taxpayer. 

The Tax Court held that the tax- 
payer's individual traveling expenses 
to and from Florida and his propor- 
tionate share of the rental on the 
Florida apartment were deductible 
as medical expenses under Section 
213. The traveling expenses and 
rental attributable to his wife and 
daughter were non-deductible per- 
sonal expenses. The Tax Court ap- 
plied the following criteria: 

1. The purpose of the Florida trips 
and winter residence was to have 
taxpayer live in a climate where his 
damaged heart could repair itself 
and in a city having the proper 
medical facilities for his continued 
treatment. 

2. The expenditures were made on 
the advice of a physician and the 
trips interfered with the normal life 
of his family and the conduct of his 
law practice. 

8. The traveling and Florida resi- 
dence were directly related to the 
treatment of a specific disease—tax- 
payers heart condition. 


4, The treatment was reasonably 
designed to effect the cure, mitiga- 
tion or prevention of a specific dis- 
ease or to affect the function or 
structure of taxpayer's body. 


In short, the Florida sojourns were 
taken as a medical necessity, as a 
primary part of taxpayer's medical 
treatment and not as a_ vacation. 
Robert M. Bilder, 33 T. C. No. 17 
(October 26, 1959). 


Deductible Convention Expenses Must Be 
Incurred in Taxpayer’s Trade or Business 


The Treasury has ruled that the 
allowance of deductions for conven- 
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tion expenses as business expenses 
will depend upon whether the rela- 
tionship between the taxpayer's trade 
or business and his attendance at the 
convention is such that by his at- 
tendance he is benefiting or advanc- 
ing the interests of his trade or busi- 
ness. An individual does not become 
entitled to deduct such convention 
expenses merely because of his at- 
tendance as an appointed or elected 
delegate to attend to the affairs of 
the organization but must show that 
his attendance, whether or not as a 
delegate, was for the purpose of ad- 
vancing the interests of his own 
trade or business. Rev. Rul. 59-316 
IRB 1959-39. 


Bargain Purchase of Corporate Inventory 
Property Results in Taxable Dividend 

Taxpayer, a dentist, invested as a 
one-third share-holder in a_ real 
estate subdivision corporation. The 
corporation acquired undeveloped 
land, subdivided and sold it as lots. 
From time to time the corporation 
sold lots at prices not exceeding the 
corporation’s cost to various share- 
holders. Each time a lot was sold to 
a shareholder, the other shareholders, 
pursuant to a general plan, were al- 
lowed to purchase a lot for the same 
price and none of the shareholders 
acquired lots from the corporation 
without the other shareholders ac- 
quiring lots at approximately the 
same time. The corporation never 
declared a dividend. 

The taxpayer acquired three lots 
at prices far below what the Tax 
Court determined to be their then 
fair market value. Taxpayer built his 
home on one, sold another and still 


held the third. It was held that the 
taxpayer had realized a dividend 
upon purchase of the property of 
the corporation equal to the excess 
of its then fair market value over 
what he had paid the corporation. 
The Tax Court held that the result 
was not controlled by the intent of 
the parties but depended upon the 
circumstances and actual effect of 
the particular transaction. It was 
deemed immaterial that the transac- 
tion assumed the form of a sale, that 
there was no formal declaration of a 
dividend, particularly since the trans- 
action was not at arms length, or 
that the distribution may not have 
been in proportion to stock holdings. 
The essential fact was that the cor- 
poration had transferred part of its 
earnings to its stockholders without 
cost to them. 


Taxpayer raised the further argu- 
ment that the earnings and profits of 
the corporation were insufficient for 
the dividend attributed to him. How- 
ever, since the Tax Court found the 
lots sold to taxpayer and the other 
shareholders to have been inventory 
assets, under Section 312 (b) the 
earnings and profits of the corpora- 
tion were increased by the excess 
of the fair market value of the lots 
sold to the shareholders over their 
cost basis to the corporation. The 
additional earnings and profits re- 
sulting to the corporation from such 
shareholder sales were sufficient to 
make the excess of the fair market 
value of the property acquired by 
taxpayer over the consideration paid 
by him fully taxable to him as a divi- 
dend. Lester E. Dellinger, 32 T. C. 


“, . . There is no profession in which moral character is so soon fixed as in that of 
the law; there is none in which it is subjected to severer scrutiny by the public.” 
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—George Sharswood 
(1896) 
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News and Notes 
Lawyer's Title Guaranty Fund 


Executive Secretary's Notes 
by Hewen A. Lasseter 


A Banner Year . . . 1959 has been 
the best year in the history of Law- 
yers’ Title Guaranty Fund. Growth 
of The Fund is keeping pace with 
the growth of Florida during a period 
of rapid economic development. This 
year, The Fund’s net assets will have 
increased to about $2,000,000, its 
membership now consists of more 
than 2,300 Florida lawyers and its 
underwriting premiums make it one 
of the top three Florida title insurers. 

Benefits to Members . The 
growth of Lawyers’ Title Guaranty 
Fund has enabled it to offer increased 
benefits to members. Here are just a 
few of those benefits: 

(1) Service and protection to the 
client. 


(2) Title assuring done in the mem- 
ber’s office builds his law practice by 
stressing his services as a lawyer. 
(3) An increasing number of title and 
abstract facilities owned by local law- 
yers, in cooperation with The Fund, 
is improving the services available to 
lawyer members. 

(4) Legal assistance is available local- 
ly in most circuits through Fund 
Field Services Representatives (FSR’s) 
who are practicing attorneys in each 
area. 

(5) A program of providing “lay” 
Area Field Representatives (AFR’s) 
has been inaugurated this year, and 
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will soon be expanded to service a 
majority of the membership. 

(6) A Legal Department is main- 
tained at Fund headquarters which 
provides consultative services to the 
membership of title insurance prob- 
lems. 

(7) Members receive “Title Notes” 
prepared by the Chief Title Attorney 
of The Fund, Mr. Murray Hamner. 

Tribute to Integrity . . . A study of 
claims losses by Florida title insurers 
over the past five years reveals that, 
while The Fund has come to rank 
among the top three title insurers 
in the state, its percentage of losses 
to direct writings (premiums) puts 
The Fund in sixth place among Flor- 
ida title insurers for the five year 
period. This record is a tribute to the 
professional standards maintained by 
members of The Fund. As field rep- 
resentation and services to members 
are expanded, the percentage of 
losses is expected to drop even more. 

Fund's Grandfather . . . George B. 
Carter, “father” of Lawyers’ Title 
Guaranty Fund and its General 
Counsel, is becoming more of a 
grandfather every year. He and Mrs. 
Carter journeyed to Pennsylvania in 
October to visit with their seventh 
grandchild born in the last seven 
years. 

Fund in Other States . . . The Bar 
associations in other states are be- 
coming increasingly interested in a 
Fund-type operation for their own 
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Bar group. In cooperation with one 
such group, The Fund’s Executive 
Secretary was invited to appear be- 
fore the Real Property Section of 
the Oklahoma Bar Association at its 
annual meeting in Oklahoma City on 
December 3, 1959. The Fund usually 
cooperates with other state Bar 
groups on a more limited basis, but 
the Board of Trustees authorized this 
appearance as a matter of special in- 
terest. 


Balloon Mortgages . . . Don't let 
Chapter 59-356, Acts 1959, put you 
up in the air! This section on balloon 
mortgages becomes effective January 
1, 1960. The General Counsel has 
suggested this reminder about the 
overprinting required on all balloon 
mortgages. 


Trustees Meeting . . . The Board 
of Trustees of The Fund has re- 
scheduled its winter meeting for De- 
cember 19 to avoid a conflict with a 
meeting of The Board of Governors 
of The Florida Bar, since several 
Fund Trustees are also members of 
that Board. By its re-scheduling, its 
meeting will coincide with a Saturday 
that a Fund headquarters will be in 
full operation—this being a rare oc- 
casion when the Trustees could ob- 
serve the staff and personnel on a 
regular work day. Fund headquar- 
ters will not be open for business on 
December 24 and 25, or January 1, 
1960. 


Seasons Greetings . . . On behalf 
of the Board of Trustees, headquar- 
ters personnel, and field organization, 
we would like to wish A Merry 
Christmas and Happy New Year to 
all members and friends of Lawyers’ 
Title Guaranty Fund. We join at this 
time with all others who wish for a 
lasting peace on earth and good will 
toward men. 
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Field Services Officer's Notes 
by Leslie McLeod, Jr. 


Third Circuit Meeting . . . On Oc- 
tober 8, the Field Services Officer 
had the opportunity of addressing the 
Third Judicial Circuit Bar Association 
at a dinner meeting held in Lake 
City. A question and answer period 
followed the presentation and the 
program seemed to be well received 
and quite a bit, of interest was shown. 


Tax Titles Talk . . . Paul J. Stich- 
ler, Title Attorney for Lawyers’ Title 
Guaranty Fund, gave a talk on “Tax 
Titles in Florida” before The Florida 
Bar’s “bread and butter” legal insti- 
tute in Gainesville on October 16. 
The Field Services Officer joined Mr. 
Stichler at the institute in representing 
The Fund. Members, please note that 
Fund staff lawyers are available for 
speaking assignments upon request 
by other Bar groups and committees. 


Chief Title Attorney's Notes 
by Murray Hamner 


Conveyances of School Lands By 
Surveyor General . . . Often, in older 
parts of the state, title of the state 
to lands in Sections 16 (school lands ) 
was conveyed by the surveyor gen- 
eral. 

Since copies of early Florida laws, 
sometimes, are not available, the fol- 
lowing summary of legislative acts 
relating to such conveyances may be 
of interest: 

The United States by act of Con- 
gress of March 3, 1845, 5 Stat. 788, 
granted to the State of Florida the 
16th Section in each township, or 
other lands equivalent thereto, for 
use of the inhabitants of the town- 
ship in support of public schools. 

The Florida Legislature enacted 
Chapter 802, Laws of Florida, 1856 
as follows: 
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“Register of Lands in this state be and is 
hereby authorized to sell and convey, unto 
such persons who have or may hereafter 
cultivate and improve any part of the 
16th Sections, the parts or parcels so im- 
proved, at the appraised value of said parts 
or parcels before offering the same at 
public sale.” 

The Florida Legislature enacted 
Chapter 1727, Laws of Florida of 
1869, as follows: 

“Section 1. That the Surveyor General of 
this state shall have all the powers, and 
shall perform all the duties heretofore pre- 
scribed by law as the powers and duties 
of the Register of Public Land, in relation 
to the public lands of this state, and shall 
use the seal formerly used by said Regis- 
ter of the Public Lands. 

“Section 2. That all acts hitherto per- 
formed by the Surveyor General, which 
would have been legal if done by the Reg- 
ister of Public Lands, before the adoption 
of the present constitution, are hereby de- 
clared valid and of full force.” 

In 1901, the Legislature enacted 
Chapter 4999, Acts of 1901, which 
placed the authority to convey such 
lands in the State Board of Educa- 
tion. 

It appears, therefore, that convey- 
ances by the surveyor general prior 
to 1901 were authorized. 

However, in the event any ques- 
tion should arise as to the validity of 


any such conveyance, we are in- 
formed that the State Board of Edu- 
cation will execute a disclaimer for a 
nominal consideration to cover costs. 


Membership Notes 
by Edward A. Naegelen, Jr. 
New members in September: 


William E. Brant West Palm Beach 


Carlos R. Dickey Clewiston 
Martin S. Forman Miami 

Albert I. Gordon Tampa 

Page S. Jackson St. Petersburg 
William M. Larkin Dade City 


Robert E. Mathews,]Jr. Belle Glade 
Palmer A. Niles Miami 
Kenneth W. Pezoldt Ft. Lauderdale 
Melvin Schaffer Miami 


New members in October: 


Bart L. Cohen 

Silas E. Daniel, Jr. 

Emanuel Marvin 
Davis 

Ballard R. Donnell 


Miami 
St. Petersburg 


St. Petersburg 
West Palm Beach 


Harry M. Hobbs Tampa 
Neal D. Huebsch Eustis 
George E. Lane Marathon 


Walter B. Lebowitz 
Ronald Glenn Levy 
Emery J. Newell 


Miami Beach 
North Miami Beach 
West Palm Beach 


Alton R. Pittman Tampa 
Leslie D. Scharf Tampa 
Louis T. Sena Miami 


Don C. Sinclair 
Robert E. Ziegler 


West Palm Beach 
Ft. Lauderdale 


Salary open. 


Florida. 


LEGAL EDUCATION EXECUTIVE 
POSITION 


Academic degree or equivalent and LL.B. with 
class standing above average required. Some experi- 
ence in law practice essential. 
administration and adult education programs helpful. 
Write giving full details of education, 
experience and qualifications to Lawyer Placement 
Service, The Florida Bar, P. O. Box 1226, Tallahassee, 


Experience in business 


VOL. 33, NO. 11 


DECEMBER, 1959 


1223 


| 
| 
f 


See it clearly 


... the forest and the trees. 


FLORIDA JURISPRUDENCE gives 
the true perspective of local law 
which you must have before 
digests and cases can be used 
effectively. 


BANCROFT-WHITNEY COMPANY 


SAN FRANCISCO 1, 
CALIFORNIA 


THE LAWYERS CO-OPERATIVE 
PUBLISHING CO. 


ROCHESTER 14, NEW YORK 
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| They Tell Me That... 


Loca! Bar Associations 


Officers of the recently formed 
South Miami District Bar Associa- 
tion are Lucien C. Proby, Jr., presi- 
dent; George Baker Thomson, vice- 
president; Waldo Rothenberg, ireas- 
urer; Charles Hoffman, secretary. The 
directors are Frederick E. Schiess, 
William Talbott, Robert E. Rutledge, 
Jr., Lee Henry, and Edgar E. Cox, 
Jr. 


Associations and Partnerships 


Thorwald J. Husfeld has become a 
partner and Stephen W. Sessums has 
become an associate in the firm of 
Hull, Landis, Graham & French, De- 
Land. 


PRESS CLIPPINGS 


Provide a complete and accurate 
check of newspapers and maga- 
zines mentioning subjects vital 
to you and your clients. Contact 
Florida’s only clipping bureau for 
descriptive brochure today. 


FLORIDA CLIPPING SERVICE 
P. O. Box 10278, Tampa 9 
8-3843 


George Frank Hero is now with 
the firm of Koppen & Watkins, Miami. 

Harry A. Kitey is now employed 
by the firm of Gurney, McDonald 
& Handley, Orlando. 

Truett & Watkins, Miami, an- 
nounces Harold Heller of the New 
Jersey and Florida Bars and Harold 
G. Featherstone of The Florida Bar 
have become associates in their firm. 

Helliwell, Melrose & Sanderson of 


SUPPLIES 


P. O. BOX 2087 HOLLYWOOD, FLORIDA 


2-6160 


Complete Corporation kits 


LAW BRIE 
PRINTERS 


2 AND 3 WORKING DAY SERVICE 


$2.95 


e@ MANUSCRIPTS RECEIVED OVERNIGHT. e 
WHEN MAILED BY AIR SPECIAL for 


Per Page 


1108 Oak Street MENDENHALL, INC. City 6, Missouri 30 
Phone HArrison 1-3030 


Copies 
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Miami announces that R. Reid San- 
derson has withdrawn from the firm 
to become house counsel for Amer- 
ican Bankers Life Assurance Com- 
pany. Thomas B. DeWolf, formerly 
with the Department of Justice, has 
joined the firm to be hereafter known 
as Helliwell, Melrose & DeWolf. 
The firm also announces the opening 
of a European office in Zurich, 
Switzerland. 


come a partner in the firm of Mac- 
beth & Breed changing the name to 
Macbeth, Breed & Newman. 

W. E. Winderweedle and Daniel 
M. Hunter announce the association 
of Harold A. Ward III with the firm. 


Removals and New Offices 

William M. Manker, Miami, has re- 
moved his offices to 548 Pan Amer- 
ican Bank Building. 


Due to the T. David 
appointment Burns, for the 
of John M. advertising rates... 
McNattas years associ- 
judge of the an q ated in a dual 
Fourth Judi- THE RNAI capacity as 
cial Circuit, WU) Assistant At- 
Osborne, torney Gen- 
Copp, Mark- Flat Time Rates eral with 
ham & Ehr- Size Rates (10 issues) Richard Er- 
lich and Mc- Full page $115. $95. vin and Exec- 
Nutt & Math- Half page 75. 50. utive Direc- 
ews has been Quarter page 45. 35. tor of the Ag- 
succeeded by gage ricultural 
Mathews, Os- Ist cover (not sold) 10 times ServicesCom- 
borne & Ehr- = cover “a. mittee, has 
4 rd cover 
Ath cover 135. 
rarily at 1925 *Special rates for the September vate practice 
Barnett Bank Directory available upon request. with offices 
Building, and located at 115 
630 Lynch E. Call St., 


Building, Jacksonville 

Walter Ray Phillips is now an asso- 
ciate with the firm of Powell, Gold- 
stein, Frazer & Murphy, Atlanta, 
Georgia. 

Arthur Roberts is now associated 
with Scotfield & Bradshaw, Inverness. 

Frank D. Newman has recently be- 


Tallahassee. 

Edward A. Gross announces the 
opening of his office at 724 Comeau 
Building, West Palm Beach. 

John Cyril Malloy, registered pat- 
ent attorney, announces the opening 
of his offices in the Dade Federal 
Building, Miami, for the practice of 


TRAFFIC ACCIDENT ANALYST 
Traffic accident analysis and reconstruction — Expert testimony — Consultation 
Automotive Engineer, formerly with National Bureau of Standards 


CLARENCE S. BRUCE 


P. O. Box 1909 
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Lake City Reporter 


President of The Florida Bar, J. Lewis Hall presents to officers of the Lake City Bar Association 
an award of merit, conferred by The Florida Bar for outstanding and constructive contributions 
to the public and toward the improvement of the profession of law during the past year. 
Receiving the award during special ceremonies November 12 are, from left to right, Judge 
G. A. Buie, Jr., president; Samuel S. Smith, vice president; and John H. McCormick, secretary- 


treasurer. 


patent, trademark and copyright law 
exclusively. 


Other News of Interest 


Benjamin G. Parks, Naples, who 
is vice president and attorney for 


the Naples Federal Savings and Loan 
Association, has been appointed at- 
torney for the Collier County School 
Board. 

The following new officers were 
elected for the Florida Municipal 
Judges’ Association: Lester Bales, Jr., 


Examiner and 

Photographer 

of Questioned 
Documents 


Nerman v. 


FORMER FEDERAL AGENT 


HANDWRITING EXPERT 


writing, Pens, Inks, Paper, Erasures, ad@itions, 
falsifications, seals, stamps and questions of similar 
character Scientifically investigated. 


pany Reports and for Court Demonstrations. Your 
inquiry solicited on all matters pertaining to Hand- 
writing in wills, contracts, anonymous writings, notes, 
deeds, books of account, election ballots, ete. Com- 
pletely equipped modern laboratory, including ultra- 
violet and infra-red ray annararus 


Jennett 


Consultant on questioned Handwriting and Type- 


Special Document Photographs prepared to accom- 


908-9 Olympia Building 
Office Phone—FR 9-4571 
MIAMI 32, FLORIDA 
Laboratory— 

1345 S. W. 18th Street 
Phone—FR 3-7534 
References os integrity and ability 
furnished upon request. 
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Zephyrhills, president; Milo I. Thom- 
as, Jr, Lake City, vice president; 
David L. Shannon, New Smyrna 
Beach, secretary-treasurer. 

Harry Zukernick has recently been 
appointed to the Committee on State 
and Federal Legislation affecting real 
property of the Section on Real Prop- 
erty, Probate and Trust Law of the 
American Bar Association. 

Ernest E. Mason, senior judge of 
the Court of Record, received the 
good government award of the Pen- 
sacola Junior Chamber of Commerce. 

William D. Hopkins, prosecuting 
attorney of the Second Judicial Cir- 
cuit was presented the first annual 
“Furtherance of Justice” award by 
the Florida Prosecutors Association 


CORPORATE FINANCIAL 
ADVICE 


Pertaining to matters dealing with the 
U. S. Securities & Exchange Commission 
relating to the Securities Act of 1933, 
the Securities Exchange Act of 1934, 
including proxy solicitation material, and 
the Investment Company Act of 1940. 


LUTHER R. GRAVES & ASSOCIATES 


16113 Sixth Street East, Redington 
Beach, St. Petersburg 8, Florida. 


Telephone: Waverly 1-6105 


Build 
Florida 


FLORIDA POWER & LIGHT 
COMPANY 


Serving Florida’s attorneys 
from Jacksonville. Miamt . Tallahassee 


Now you may 


enjoy ROSE service and quality 


in your printing needs in practically all areas of 


Florida. 


Why not check your stationery and form needs 
today? Then call a ROSE office. It’s the easy way 
to be sure you have your printing needs right — and 


delivered when 


you want them. 


ROSE PRINTING COMPANY, INC. 


PHONE 2-0230 PHONE PL 4-5475 PHONE EX 8-5768 | 


TALLAHASSEE 


MIAMI JACKSONVILLE 
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Hudson Olliff, assistant county solic- 
itor of Duval County, was presented 
a Bronze Star medal by U. S. Repre- 
sentative Charles E. Bennett (right) 
recently 14 years after being recom- 
mended for the award during World 
War Il. The Jacksonville lawyer re- 
turned from Europe on a hospital ship 
shortly after the war but his service 
record remained overseas. He was 
later discharged without knowing what 
decorations he had received. The dis- 
covery was made when his military 
records were being checked by a vet- 
erans service officer. 


: 
Florida Times-Union 


because of his handling of the recent 
Tallahassee rape trial. He also was 
named one of five Florida men by 
the Florida Junior Chamber of Com- 
merce to receive their annual good 
government award. 

Giles J. Patterson was among four 
persons to receive an honorary doc- 
tor of law degree at Cumberland 
University at Lebanon Tennessee. 


T. Paine Kelly, Jr. will succeed 
Roger D. Flynn as attorney for the 
sheriff's office in Tampa. 

Louis O. Frost, Jr., was recently 
sworn in as assistant county solicitor 
for Duval County, succeeding Ray- 
mond L. Simpson, who is returning 
to private practice with the firm of 
Montgomery & Simpson, Jacksonville 
Beach. 


HANDWRITING EXPERT 


Formerly in charge of U. S. Government Document Laboratory. Nationwide experi- 
ence in scientific examination of all types of document problems. Testified in Federal 
) and State Courts throughout the Country. See listing in Martindale-Hubbell Law 
Directory for qualifications. Modern laboratory, including infrared and ultraviolet 
photography. Portable equipment for use in making examinations of wills, deeds, 


etc., away from the laboratory. 


HARRY M. ASHTON 


4574 Fourteenth Avenue, North 
St. Petersburg 13, Florida 


Telephone: Dickens 2-2391 


ABSTRACTS TITLE INSURANCE PHOTOCOPYING 


HIGHLANDS SECURITY ABSTRACT & TITLE COMPANY, INC. 
Haskins Building SEBRING, FLORIDA Phone EV 6-2751 
Established 1921 T. Sebring McDonald, President 
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Rulph E. Cunningham, Jr., Mara- 
thon attorney and _ legislator, was 
named attorney for the Florida Keys 
Electric Cooperative succeeding Jul- 
ius Stone of Key West. 

Roger E. Davis, Miami, received 
appointment for his seventh term us 
U. S. Commissioner for the Federal 
Court in Miami. 

Charles W. Battisti has been ap- 
pointed associate municipal judge by 
the Coral Gables City Commission 
replacing Lawrence G. Lally. 

Harold B. Wahl, a new counsel for 
the trustees of the Florida East Coast 
Railway Company, was appointed to 
replace retiring attorney Russell L. 
Frink. 


Florida's Finest 


HOTELS... 
tn Yacksonuille and 
West Palmu Seach 


FREE RADIO 
AND TELEVISION 
IN EVERY ROOM 


ALL ROOMS 
PRIVATE 
BATHS 
GARAGES 
100% 
Conditioned 


HOTEL PENNSYLVANIA 
WEST PALM BEACH WEST PALM BEACH 


KLOEPPEL 
HOTELS 


Congressman William C. Cramer 
announced the appointment of George 
E. Lester as chief attorney, Veterans 
Administration Regional Office, St. 
Petersburg. 

Thomas L. Treadwell, Collier 
County School Board attorney, was 


DELAWARE 


THE CORPORATION STATE OFFERS YOU 
ECONOMY-FLEXIBILITY-STABILITY 


in all corporate matters 


CORPORATION SERVICE COMPANY 


Serving the Legal Profession Since 1899 


OFFERS TO ATTORNEYS 
COMPLETE CORPORATE SERVICE IN 
Organizing, Amending, Merging, 
Dissolving and Qualifying Corporations 


ALSO ACTS AS 


RESIDENT AGENT, TRANSFER AGENT, 
REGISTRAR, ESCROW AGENT, 
BUSINESS AGENT, INCLUDING 
SERVICES and SUPPLIES 


FREE—t?o Attorneys—DIGEST OF 
LAW, FORMS, PRECEDENTS 


@rporation Service Gmpany 


900 MARKET STREET 
WILMINGTON 99, DELAWARE 
Telephone OLympia 6-8305 


ARE YOU AN 
UNPUBLISHED AUTHOR? 


If you have a book length manuscript you 
would like to have published, our editorial 
staff would be glad to consider it. Our pro- 
gram has launched many new writers. Submit 
your work for tree editorial evaluation and 
further information. We consider all types of 
material: poetry, fiction, juveniles, religious 
books, scholarly work, corporate histories. 


GREENWICH BOOK PUBLISHERS 


Atten: Mr. Wells 489 Fifth Ave., N.Y.C. 
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Important Notice For Section Members 


THE TAX SECTION OF THE FLORIDA BAR 
Taxation has become a vital part of every attorney’s practice. It is 
suggested that membership and participation in the Tax Section of The 


Florida Bar would materially assist you in meeting your obligations to 
clients in this field of law. 


The Tax Section contains the following committees: 


Income Tax (Corporation) Education and Information 
Income Tax (Individual) Relations with Accountants 
Estate and Gift Taxes Practice and Procedure 

State and Local Property Taxes Federal Excise Taxes 

State and Local Excise Taxes Cooperation with Bar Groups 


(cut along this line) 


(Please type or print the following information and enclose with 
your $5 check to cover membership for the calendar year 1960.) 


(Mail to:) 


Name Treasurer 
The Tax Section of 
Address The Florida Bar 
P. O. Box 312 
Committee Preference Orlando, Florida 


REAL PROPERTY, PROBATE AND TRUST LAW 


SECTION OF THE FLORIDA BAR 
By becoming a member of the Real Property, Probate and 
Trust Law Section of The Florida Bar, you will receive valuable 
assistance in handling cases in this active field of law practice. 
Join one of the following committees of this section: 


Arbitration Marketable Title Act 
Conveyancing Probate Legislation 
Guardianship Probate Procedural Forms 
Legislation Public Relations 

Landlord Tenant Real Property Legal Research 
Mechanics Lien Title Standards 

Uniform Forms of Action Trust Forms 

Will Forms Unauthorized Practice of Law 


Cooperation with Abstracters and Title Companies 

Cooperation with Legal Institutes and Continuing Legal Education 

Cooperation with Real Estate Brokers 

Cooperation with Suveyors 

Limitation and Curative Statutes Affecting Real Property and Probate 
(cut along this line) 


(Please type or print the following information and enclose with 
your $5 check to cover membership for the calendar year 1960.) 


(Mail to:) 
Name Treasurer 
Real Property, Probate and 
Trust Law Section of 
Address 


The Florida Bar 
P. O. Box 2671 
Committee Preference Orlando, Florida 
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Judge Mattie Belle Davis, 
first woman judge of the 
Metro Court of Dade County, 
receives congratulations from 
Dr. Charles E. Irvin, Ormond 
Beach, at a banquet honor- 
ing her as “Woman of 
Achievement” of Districts 11 
and 12, Florida Federation of 
Business and Professional 
Women’s Clubs. Judge Davis 
heads up the important Traf- 
fice Court Conference, an in- 
stitute of The Florida Bar 
slated for Gainesville, Jan- 
uary 28-30. 


appointed county judge for Dade 
County. 

Wallace Sample who has served as 
municipal judge, city attorney and 
mayor of Fort Pierce, was named by 
Governor LeRoy Collins as Circuit 
Judge for the Ninth Judicial Circuit, 
succeeding John M. McCarty. 

Raymond E. Barnes, Orlando, was 
recently elected Congressional Dis- 
trict Five director of Associated In- 


dustries of Florida at its 39th annual 
meeting held in Jacksonville. 

Richard E. Gerstein, Miami, recent- 
ly received the Miami Junior Cham- 
ber of Commerce award for good gov- 
ernment. 

Julius H. Kaiser, Jr., Miami, was 
recently elected president of the 
South Florida chapter of the National 
Association of Claimants Compensa- 
tion Attorneys. 
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When we can furnish information 
or be of service in any way, we cor- 
dially invite The Florida Bar to call 


The Barnett National Bank 


of Jacksonville 
MEMBER F.D.I.C. 
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@ 


Tax Forms 


MUP PLY SERV 


Write today for 
FREE descriptive 
literature and 
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Full Cooperation 


With the Bar... 


In all financial matters 
involved in your profession, you'll 
find the Florida National cordially 

helpful. Call on us. 
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‘All presidents of local bar 
Presi 


AY COUNTY BAR ASSOCIATION: President 
Julian Bennett, Jr., 317 Magnolia, Panama City. 


BREVARD COUNTY BAR ASSOCIATION: Presi- 
dent Roger F. Dykes, Brevard Bank Bldg., Cocoa. 


FROOKSVILLE BAR ASSOCIATION: President 
E. e MacKenzie, P. O. Box 67. 


BROWARD COUNTY BAR _ ASSOCIATION: 
President John N. Tolar, 1040 Bayview Bldg., Fort 
Lauderdale. 


CHARLOTTE COUNTY BAR ASSOCIATION: 
President Leo Wotitzky, P. O. Box 1775, Punta 
Gorda. 


CLEARWATER BAR ASSOCIATION: President 
John R. Bonner, Manson Arcade. 


CORAL GABLES BAR ASSOCIATION: President 
Robert M. Brake, 157 Miracle Mile. 


DADE COUNTY BAR ASSOCIATION: President 
William C. Martin, 303 Ainsley Bldg., Miami. 


DeSOTO COUNTY BAR ASSOCIATION: Presi- 
dent Hugh G. Jones, 28 DeSoto Ave., Arcadia. 


GREATER HOLLYWOOD BAR ASSOCIATION: 
President Harold C. Satchell, Jr., P. O. Box 2752. 


HARDEE COUNTY BAR ASSOCIATION: Presi- 
dent John W. Burton, P. O. Box 426, Wauchula. 


HIALEAH-MIAMI SPRINGS BAR ASSOCIATION: 
a Charles A. Whiteacre, 359 E. 10th St., 
Hialeah. 


HIGHLANDS COUNTY BAR ASSOCIATION: 
President M. R. McDonald, Sebring. 


HOMESTEAD BAR ASSOCIATION: President 
Thomas S. Hodson, 830 N. Krome Ave. 


INDIAN RIVER COUNTY BAR ASSOCIATION: 
President Cornelius T. Walker, Professional Bldg., 
Vero Beach. 


JACKSONVILLE BAR ASSOCIATION: President 
David W. Foerster, 1110 Independent Life Bldg. 


LAKE-SUMTER BAR ASSOCIATION: President 
Roy W. Caldwell, P. O. Box 467, Clermont. 


LAKE CITY BAR ASSOCIATION: President 
G. A. Buie, Jr., P. O. Box 322. 
LAKELAND BAR President 


ASSOCIATION: 
J. Tom Watson, P. O. Box 38. 


LEE COUNTY BAR ASSOCIATION: President 
Frank B. Watson, Jr., 2261 Main St., Fort Myers. 


MANATEE COUNTY BAR ASSOCIATION: Presi- 
dent Robert A. Rickey, 1224 Manatee Ave., W., 
Bradenton. 


MARION COUNTY BAR ASSOCIATION: Presi- 
dent E. Richard Mills, Jr., P. O. Box 622, Ocala. 


MARTIN COUNTY BAR ASSOCIATION: Presi- 
dent Arthur R. Clonts, Box 245, Stuart. 


MIAMI BEACH BAR ASSOCIATION: President 
Milton Feller, One Lincoln Road Bldg. 


MONROE COUNTY BAR ASSOCIATION: Presi- 
-_ Allan B. Cleare, Jr., 604 Whitehead St., Key 
est 


NAPLES BAR ASSOCIATION: President Robert 
A. Scott, 443 S. Tamiami Trail. 


NASSAU COUNTY BAR ASSOCIATION: Presi- 
dent Edward V. Garcia, Box 71, Fernandina Beach. 
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associations are members of the FI 
dents. Chairman of the Council is Rivers Buford, toe 601 Midyette-Moor Building, Tall 


FLORIDA COUNCIL OF BAR ASSOCIATION PRESIDENTS 


orida Council of 


NORTH BROWARD BAR ASSOCIATION: Presi- 
—_" Marion Walton, Box 1637, Pompano 
eac’ 


NORTH DADE COUNTY BAR ASSOCIATION: 
President David V. Lococo, 12773 W. Dixie Hwy., 
North Miami. 


ORANGE COUNTY BAR ASSOCIATION: Presi- 
dent David W. Hedrick, First Federal Bldg., 125 
S. Court St., Orlando. 


OSCEOLA COUNTY BAR ASSOCIATION: Presi- 
dent Ellis F. Davis, 4 Darlington Ave., Kissimmee. 


PALM BEACH COUNTY BAR ASSOCIATION: 
President James C. Downey, 615 Harvey Bidg., 
West Palm Beach. 


PASCO COUNTY BAR ASSOCIATION: President 
William H. Seaver, 201 Massey Bldg., Dade City. 


PUTNAM COUNTY BAR ASSOCIATION: Presi- 
dent Eugene L. Eastmoore, P. O. Box 26, Palatka. 


SARASOTA COUNTY BAR ASSOCIATION: Pres- 
ident Francis C. Millican, 2033 Main Street, 
Sarasota. 


SEMINOLE COUNTY BAR ASSOCIATION: 
President Mack N. Cleveland, Jr., P. O. Box 220, 
Sanford, 

SPANISH - AMERICAN ASSOCIATION: 


President Rafael 
Bldg., Miami. 


ST. JOHNS COUNTY BAR ASSOCIATION: 
President Charles R. Bennett, 178 Bay Street, 
St. Augustine, 


ST. LUCIE COUNTY BAR ASSOCIATION: 
— Errol S. Willes, P. O. Box 307, Fort 
erce. 


ST. PETERSBURG BAR ASSOCIATION: Presi- 
dent Arthur J. Nelson, 52 Sixth St., South. 


TALLAHASSEE BAR ASSOCIATION: President 
John K. Folsom, Lewis State Bank Bldg. 


THE BAR ASSOCIATION OF TAMPA & HILLS- 
BOROUGH COUNTY: President Roger D. Flynn, 
720 Twiggs St., Tampa. 


VOLUSIA COUNTY BAR ASSOCIATION: Presi- 
Poll _— A. Rano, 120 W. New York Ave., 
eLan 


A. Rivera-Cruz, 1201 Pacific 


WINTER HAVEN BAR ASSOCIATION: Presi- 
dent Paul Ritter, P. O. Box 353. 


THE SOCIETY OF THE BAR OF THE FIRST 
JUDICIAL CIRCUIT: President M. Charles 
Blanchard, Florida Bank Bldg., Pensacola. 


SECOND JUDICIAL CIRCUIT BAR ASSOCIA- 
TION: President John A. Madigan, Jr., Brock 
Bldg., Tallahassee. 


THIRD JUDICIAL CIRCUIT BAR ASSOCIA- 
TION: President John E. Norris, State Exchange 
Bank Bldg., Lake City. 


FIFTH JUDICIAL CIRCUIT BAR ASSOCIATION: 
President P. B. Howell, Sr., Bushnell. 


EIGHTH JUDICIAL CIRCUIT B. ASSOCIA 
TION: President Joe C. Willcox, ae O. Box 123, 
Gainesville. 


TENTH JUDICIAL CIRCUIT BAR ASSOCIA- 
TION: President Lefferts L. Mabie, Jr., Box 657, 
Wauchula. 


FOURTEENTH JUDICIAL CIRCUIT BAR ASSO- 
CIATION: President William J. Mongoven, Calla- 
way Bidg., Chipley. 
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Statewide Fifth Annual 
REAL PROPERTY, PROBATE AND TRUST LAW INSTITUTE 
Oceanfront Auditorium, Miami Beach 
January 8, 9, 1960 


Sponsors 


Real Property, Probate and Trust Law Section, Committee on Legal 
Institutes and Continuing Legal Education of The Florida Bar, Miami 
Beach Bar Association 


Program 
Friday, January 8 


Pros and Cons of Land Trusts in Florida—Pro, E. Albert Pallot; Con, Francis 
W. Sams 


eae Real Property Litigation and Legislation in 1959, William G. 
ar 


Saturday, January 9 


Panel on Marketable Title Act by David P. Catsman, moderator; Parks M. 
Carmichael, Richard E. Cours, Paul Game, James Mahoney, Fletcher 
Rush, Harry Zukernick 


Estate Planning by Professor Kenneth L. Black 


A Section registration fee of $5.00 will be charged to help defray 
Institute costs; the fee will cover costs of a monograph entitled ‘Tax 
Planning of Real Estate’’ by Paul E. Anderson, published by the American 
Law Institute. Make registration payable to Harry Zukernick, Chairman, 
Real Property, Probate and Trust Law Section, 420 Lincoln Road, Miami 
Beach, Florida. 


Hotel reservations may be made directly with: 


Clevelander Hotel 
Ocean Drive at 10th Street 
Miami Beach, Florida 


Arrangements Committee 


Harry Zukernick, Chairman 
Walter C. Kovner 
Arthur M. Nemser 
David |. Shedroff 
Michael Zukernick 
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New Savings Bonds 


now effect 


and the Bonds you already own 
are better than ever, too! 


Now U.S. Savings Bonds are a better buy | 


than ever in three important ways: 


e All Series E and H Bonds bought 
since June 1, 1959, now earn 37/4% in- 
terest when held to maturity. 


e Older Bonds will also pay more—an 
extra Y2%, from June 1 on, if you 
hold them to maturity. 


e All Series E Bonds, old or new, now 
carry an automatic extension privi- 
lege; they'll keep paying liberal in- 
terest for 10 years beyond maturity. 


Three big new dollar benefits that make it 
smart to buy new Bonds—and hang on to the 
ones you have! 


40 million Americans own Bonds 

More people than ever own Bonds today. 
There’s simply no easier, safer, more Ameri- 
can way to save. 

You can buy them through the Payroll 
Savings Plan at work; you can buy them 
where you bank. Either way, your U.S. Sav- 
ings Bonds help build a more secure future 
for you, your family, and your country. And 
now they’re better than ever! 


HELP STRENGTHEN AMERICA’S PEACE POWER 


SAVE WITH U.S. SAVINGS BONDS 


‘ The U. S. Government does not pay for this advertising. The Treasury Department thanks 
The Advertising Council and this magazine for their patriotic donation. 
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the short route to security 


FLORIDA BRANCH OFFICE @ 99 SIXTH STREET, S. W. 


BARTOW 
BRADENTON 
DAYTONA BEACH 
DAYTONA BEACH 
DELAND 

FORT LAUDERDALE 
FORT MYERS 
INVERNESS 
JACKSONVILLE 
LAKELAND 

\ MIAMI 
NAPLES 


we're called for convenience. 
Naturally, we’re imitated — even our name is appropriated — or approached. 
That's a flattering burden borne by every leader. 
But the Lawyers Title is readily identified. Investors wanting the genuine, long- 
established, superior title service — which is the Lawyers Title’s standard — just 
as they have for years, ask for “Lawyers Title” and then, to make certain, they 
always look for the familiar trademark and signature...... 


Home Office ~ Richmond , Virginia 
“NOT TO BE CONFUSED WITH ANOTHER TITLE INSURING ORGANIZATION OF SIMILAR NAME.” 


lawyers [nsurance (Orporation 


@ WINTER HAVEN, FLORIDA 


Lawyers Title is represented in Florida by the Following Agents: 


Polk County Abstract Company 
United Abstract & Title Insurance Co. 
Peninsula Abstract & Title Company 
The Abstract Corporation 

The Abstract Corporation 

Broward County Title Company 

J. G. Holst 

West Coast Title Company 

Florida Title & Guaranty Company 
Florida Southern Abstract & Title Co. 
Lawyers Title Insurance Corporation 
Tamiami Title C 


OCALA 
ORLANDO 
PALATKA 
PANAMA CITY 
PUNTA GORDA 
SANFORD 

ST. PETERSBURG 
TAMPA 
TAVARES 

VERO BEACH 
WEST PALM BEACH 
WINTER HAVEN 


Marion Abstract and Title Company 
Central Title & Trust Company 
Guaranty Title Company of Palatka 
Panama Title Corporation 

Punta Gorda Abstract & Title Co. 
The Abstract Corporation 

West Coast Title Company 
Guaranty Title Company 

Inland Abstract and Title Company 
Title Security Company 

Atlantic Title Company 

Florida Southern Abstract & Title Co. 
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FLORIDA LAW and PRACTICE 


The Encyclopedia of Living Florida Law 


For 


FLORIDA LAWYERS 


By 


FLORIDA LAWYERS 


139 Subjects of Florida Law now covered in Vols. 1 to 11. 


EXPERIENCE AND QUALIFICATION COUNTS 


The person best qualified to write on Florida Law is 
the Lawyer who practices in that State. 


EXCERPT FROM FOREWORD BY 
CHIEF JUSTICE GLENN TERRELL 


“It is edited by an exceptionally well qualified and 
experienced group of Florida Lawyers and Teachers, who have 
helped make Florida Law. They have written books about it— 
they have practiced it and know the problems of the Florida 
lawyer.”’ 


Special Prepublication Price and 
Liberal Terms Furnished on Request 


YOUR PUBLISHER— 


THE HARRISON COMPANY 
Law Book Publishers 
93 Hunter Street, S.W., Atlanta 2, Georgia 


OVER 50 YEARS EXPERIENCE IN PUBLISHING LAW BOOKS 


Florida Representatives 
|. W. GRANADE DARREL E. JONES 


: 


